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PART I:   INTRODUCTION

The terms of a private equity fund are designed to provide the manager with a strong incentive to ensure that the private equity fund is successful and to provide investors with adequate minimum protections given their passive role in the fund.  Accordingly, a private equity fund is structured to align the interests of the manager and investors, thereby maximizing the potential return and protections for all of the parties.

This outline is a basic primer on the structure and selected terms of private equity funds.  It is an over-simplification of the key terms available in the marketplace, and any commentary thereon is based solely on the admittedly narrow experiences of the author in organizing and representing a wide variety of private equity-style funds, including buyout funds, venture capital funds, funds of funds, mezzanine funds, international funds and distressed funds.  (For the assistance of the reader, a sample term sheet of a buyout fund is attached as Annex A hereto.)

PART II:   TYPES OF PRIVATE EQUITY FUNDS

Private equity funds vary in their investment strategies and objectives.  The following is a brief description of certain types of private equity-style funds classified according to their investment strategies and objectives.

· Buyout Funds.  Buyout funds typically acquire control positions in companies with reasonably predictable cash flows.  These companies typically have moderate or even slow growth rates, and are considered to have management that is misusing the discretionary cash flows for negative present value acquisitions or other activities.  Buyout funds therefore seek to build value through operating improvements that increase cash flow, acquisitions that increase market share or joint ventures with corporate partners that enhance revenue growth.  These funds often capitalize the buyouts with varying degrees of leverage reflecting the growth prospects and risk profiles of the underlying businesses.

· Venture Capital Funds.  Venture capital funds typically focus on companies with high projected growth rates looking to eventually go public or be sold to another company.  These companies may be early-stage companies that are in the research and development or early commercialization stage.  Investing in such firms is risky because of the uncertainty concerning the feasibility of their business concepts.  Venture capital funds may also include later-stage companies that have several years of sales but are attempting to grow rapidly.  Typically, these businesses require capital to develop new technologies and services.  Generally, later-stage venture investments are larger than early-stage investments, and are held for a shorter term simply because the company is at a closer stage to being sold publicly or to another company.

· Funds of Funds.  Fund of funds invest in other private investment funds, especially buyout funds and venture capital funds.  These funds seek to provide access to a wider range of investors by permitting smaller minimum investments.

· International Funds.  International funds are typically buyout and special situations funds that focus on non-U.S. private equity investments.  These funds seek to profit from high economic growth rates, less efficient private capital markets and relatively undeveloped public stock markets.  However, international funds face political, economic and currency risk, and must manage differences in accounting standards, legal protection and liquidity options in the foreign market.

· Mezzanine Funds.  Mezzanine funds typically make investments in debt securities or preferred stock with equity kickers that are junior to bank debt but senior to common equity.  These private investment funds seek investments that provide current coupons and equity-like total returns through the provision of mezzanine capital.  Mezzanine capital earns a current return from regular interest or dividend payments with the possibility of achieving capital gains through the exercise of warrants if the company performs well.

· Restructuring/Distressed Funds.  Restructuring or distressed funds typically focus on acquiring securities in bankrupt, financially troubled or turnaround companies.  Most such private investment funds target companies with financial problems that arose from being over leveraged.  The securities acquired are generally more senior to and have a lower risk profile than pure equity investments.  In return for its injection of capital, such private investment funds usually receive controlling interests in the company, with the former owners and current management making up the minority interest.  The company negotiates terms with existing lenders offering to restructure or pay off loans at a discount.  If the firm’s financial problems are due to current management rather than capital structure, new management is brought in.

For the most part, this outline focuses on selected key terms applicable to buyout funds.  Although there are many similarities among the various private equity style funds, there are key areas where the marketplace has developed in different ways and these differences will not be addressed.   For example, the distribution methodolgy of a venture capital fund is likely to require a “return of all capital first” (as opposed to deal-by-deal distributions in a buyout fund).  This is the result of the historical development of venture capital funds and the greater risks that investors attribute to the strategy of venture capital funds.

PART III:  BASIC FUND STRUCTURE
Private equity funds of all types have traditionally been structured as limited partnerships, which are sufficiently flexible to accommodate the complex economic arrangements among the investors while preserving pass-through status for tax purposes.  Investors acquire limited partnership interests and are admitted as limited partners of the private equity fund.  When a fund is structured as a limited partnership, the general partner has unlimited liability for fund obligations while limited partners have their liability limited to their committed capital.  While this same flexibility is also possible through the use of a limited liability company, private equity funds have generally resisted organizing as limited liability companies (except as the general partner or manager of the fund, which is now quite common).  Because most limited liability company statutes have little judicial interpretation, it may be some time before most investors become comfortable with limited liability companies as fund entities.  Many private equity funds also establish alternative investment vehicles such as feeder or parallel entities for special categories of investors (e.g., U.S. tax-exempt or non-U.S. investors). 
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As reflected above, the general roles of the key actors of a private equity fund (namely the general partner, the manager, the limited partners and the advisory committee) are as follows:
· The General Partner:  The general partner of a private equity fund has the overall management responsibility for the partnership and, although it delegates some of its authority to the investment manager of the fund, it retains ultimate control over investment decisions of the fund.  Because the general partner of a limited partnership has unlimited liability, most general partners are single-purpose entities (i.e., one general partner for each) —so that any liabilities do not infect other funds.  The general partner receives the “carried interest” from the private equity fund.

· The Manager:  In most cases, a private equity fund is managed by a separate entity from the general partner, known as the “management company,” “investment manager” or “investment adviser” to the fund.  The manager administers and runs the day-to-day business of the fund.  The manager is the “operating business” of the firm, employs fund personnel and owns the name and the goodwill of the firm.  The manager receives the management fee from the private equity fund.

· The Limited Partners:  The limited partners in a private equity fund are typically passive, non-voting investors.  However, they do participate in or vote on major issues affecting management and the private equity fund.  (See “Governance Terms” below.)

· The Advisory Committee:  Investors in a private equity fund typically require the formation of an advisory committee to address potential conflicts of interest and, more rarely, approve valuations of investments.  In many cases, the advisory committee is made up of between three and nine representatives of the largest investors selected by the general partner.  Occasionally, a designee of the general partner serves as the non-voting chairman of the advisory board.  The role of an advisory committee is intended to remain strictly advisory so that its members do not endanger the limited liability status of the relevant investors.  The advisory committee members generally have no fiduciary duties to the private equity fund, and expect to have no liability for serving on the advisory committee.
PART IV:  KEY TERMS OF PRIVATE EQUITY FUNDS

A. Governance Terms

Although a private equity fund is a “committed” vehicle, for the duration of the term, the fund typically provides a number of protections for its investors, namely “key person” protections, “no fault” divorce or termination provisions and general partner removal clauses.  Each of these protections is briefly described below.
1. “Key-Person” Vote:  By committing to a private equity fund, investors are committing to the human capital of the manager.  “Key-person” provisions address the potential turnover of professionals of the manager and are typically triggered by the departure of an agreed upon number of “key” professionals of the manager.  In some cases, the manager obtains the right to designate one or more “qualified replacements” who bring the total number of “key” persons back up to the original level (generally with advisory committee or investor approval).  If a key-person provision is triggered, investors generally have the right upon a supermajority vote (66 2/3% to 75%) of the investors to stop contributing capital for new investments or the right to demand the termination of the fund.  Given the importance of this issue, a number of alternative formulations of key-person provisions have developed in the marketplace.  The following samples of key-person provisions are taken from recent private equity funds in the marketplace:

· Alternative One (Automatic Termination of Commitment Period).  “If a Key Person Event occurs at any time prior to the expiration or termination of the Commitment Period, the General Partner shall, as promptly as practicable but in any event no later than sixty (60) days from the date of such occurrence, notify the Limited Partners of such occurrence.  Upon delivery of such notice, the Commitment Period shall automatically be terminated; provided, that, the Commitment Period may be reinstated and continued by the affirmative vote of a majority in Interest of the Limited Partners within sixty (60) days after the delivery of such notice by the General Partner.  For this purpose, a “Key Person Event” is defined as the occurrence of [names] ceasing, for any reason, to be actively involved on a permanent basis in the affairs of the Partnership, the General Partner or the Manager.”

· Alternative Two (Vote to Terminate Commitment Period).  “If a Key Person Event occurs at any time prior to the expiration or termination of the Commitment Period, the General Partner shall, as promptly as practicable but in any event no later than sixty (60) days from the date of such occurrence, notify the Limited Partners of such occurrence.  Following such notice, 66 2/3% in Interest of the Limited Partners may elect to terminate the Commitment Period; provided, that, such Limited Partners provide written notice to the General Partner within thirty (30) days of receiving such notice from the General Partner.  For this purpose, a “Key Person Event” is defined as the occurrence of [names] ceasing, for any reason, to be actively involved on a permanent basis in the affairs of the Partnership, the General Partner or the Manager.”

· Alternative Three (Elect to Opt Out of Future Investments).  “If a Key Person Event occurs at any time prior to the expiration or termination of the Commitment Period, the General Partner shall, as promptly as practicable but in any event no later than sixty (60) days from the date of such occurrence, notify the Limited Partners of such occurrence.  Upon delivery of such notice, each Limited Partner may by written notice to the General Partner elect to be treated as an Excused Partner with respect to all future Investments of the Partnership; provided, that, each such Limited Partner must provide written notice to the General Partner within thirty (30) days of receiving such notice from the General Partner of such election.  For this purpose, a “Key Person Event” is defined as the occurrence of [names] ceasing, for any reason, to be actively involved on a permanent basis in the affairs of the Partnership, the General Partner or the Manager.”

· Alternative Four (Declining Carried Interest).  “If a Key Person Event occurs at any time prior to the expiration or termination of the Commitment Period, the Carried Interest Distributions otherwise distributed to the General Partner shall be reduced by 25% if such event occurs less than one year after the Final Closing Date, 20% if such event occurs thereafter (but less than two years after the Final Closing Date), 15% if such event occurs thereafter (but less than three years after the Final Closing Date), 10% if such event occurs thereafter (but less than four years after the Final Closing Date) and 5% if such event occurs thereafter (but less than five years after the Final Closing Date).  For this purpose, a “Key Person Event” is defined as the occurrence of [names] ceasing, for any reason, to be actively involved on a permanent basis in the affairs of the Partnership, the General Partner or the Manager.”
2. “No-Fault Divorce”:  Although somewhat contrary to the notion of a “committed” vehicle a “no-fault divorce” provision is essentially the right at any time of a supermajority (of between 75% and 85%) of the investors to stop contributing capital for new investments (and, more rarely, to terminate the fund).  In some cases, the right is exercisable after an initial period following the closing of the private equity fund (such as 2 years).  Although rarely invoked, the existence of this type of provision provides a measure of leverage for investors during times where the manager of a private equity fund encounters problems such as investment losses.  In other jurisdictions – such as Europe – a “no fault divorce” may refer to a no fault removal of the general partner or manager. 

3. Removal of the General Partner:  A private equity fund may provide for the removal of the general partner by a vote of the limited partners.  General partner removal provisions are unusual, and are generally limited to actions constituting “cause” on the part of the general partner.  To the extent agreed to by a general partner, the threshold for actions meriting removal is often high such fraud, material violations of securities laws, and possibly violations of other laws.  The consequences of removal range from requiring a replacement to repurchase the carried interest at fair market value or to requiring to a discount of 25% – 50% on future carried interest payable to the removed general partner.
B. Economic Terms

1. Division of Profits and Distribution

Investors receive returns on their investments in private equity funds in the form of “distributions.”  The timing, priority and amount of these distributions is briefly described below.

(a) Return of Capital, Fees and Expenses.  Proceeds attributable to an investment typically are distributed to the investors until they recover first their capital invested in that investment and then any capital invested in other deals that have been disposed of at a loss.  It is typically the case that a written-down investment is treated as disposed of at a loss.  Any remaining proceeds are similarly distributed to the investors to recover any allocable expenses (including management fees) with respect to which, and to the extent that, such items have not yet been distributed to the investors.  In this way, a limited partner who has experienced a shortfall on an earlier investment will receive additional distributions on a subsequent investment before the general partner receives its carried interest on the subsequent investment.

(b) Preferred Return.  Many private equity funds of all types provide for a preferred return (or “hurdle rate”) on an investment.  The preferred return is essentially used to subordinate the realization of the general partner’s carried interest to a pre-determined rate of return on invested capital.  Preferred returns generally are in the range of 7% to 10% (and most frequently 8%) and are intended to align the interests of the general and limited partners by preventing the general partner from taking its carried interest if the private equity fund has not out-performed the specified benchmark.  A preferred return or hurdle rate is not as common in venture capital funds.  As  an alternative approach, however, some venture capital funds employ a net asset value (“NAV”) test formula for calculating the timing of profit-sharing distributions.  The NAV test formula permits the general partner to receive a share of realized profits as long as the value of the investor’s invested cost exceeds some target (generally 120% of invested cost).
(c) Carried Interest.  The general partner of a private equity fund receives a disproportionate share of profits, referred to as the general partner’s “carried interest,” “override” or “promote.”  The carried interest is calculated as a fixed percentage of realized profits.  The most common carried interest split is 80%/20%, with 20% of profits going to the general partner.  Occasionally, a general partner with a strong track record may receive a carried interest percentage of as high as 25% to 30%.  While there are still private equity funds that calculate the carried interest on a purely deal-by-deal basis, permitting the general partner to receive its carry on profitable deals without taking unprofitable deals into account, most funds use the aggregation concept described herein, basing payment of the general partner’s carried interest on the fund’s cumulative profits.  Aggregation minimizes the possibility of a general partner receiving more than its carried interest percentage on the fund’s cumulative profits.  As noted below, this result may still occur without a clawback if profitable investments are sold first (and the general partner paid its carried interest), and then unprofitable investments are sold, reducing (or eliminating) the cumulative profits of the fund.

(d) Clawbacks.  If  profitable investments are sold first (and the general partner paid its carried interest), and then unprofitable investments are sold, reducing (or eliminating) the cumulative profits of the private equity fund, the amounts actually paid to the general partner may exceed the contractual carried interest.  Accordingly, a general partner “clawback” (also referred to as a giveback or lookback) is a mechanism at the end of the term of the fund to recapture overpayments to the general partner if it receives more than its contractual carried interest.  The general partner typically agrees to return to the investors amounts previously distributed to it as carried interest to the extent that such amounts exceed the carried interest percentage.
· Guaranty.  Each of the members or partners of the general partner is often asked to execute a personal guarantee.  If the member or partner of the general partner is an institution the guarantee is often joint and several and for the full amount distributed.  The guarantee executed by members or partners who are individuals generally is a several obligation for the after-tax amount of the distribution.

· Reserve Accounts.  In some cases, private equity funds (mostly buyout funds) set aside some of the carried (for example 10% to 25% of the carried interest), often in a segregated reserve account.  Notwithstanding that there are many variations thereof, the terms of the segregated reserve account often provide that the amount held in reserve never exceeds the amount necessary to secure the largest possible loss.  A segregated reserve account allows the general partner to take and keep some of its carried interest on early deals, even if the amounts in the account are otherwise insufficient to satisfy any shortfall.

· Interim Clawbacks.  Typically, the clawback obligation is calculated only once, at the end of the life of the fund.  Accordingly, investors may become concerned that the general partner (or the ultimate carry recipients) who have received carry distributions during the early years of the fund do not have the means to satisfy their clawback obligation upon the liquidation of the fund.  Interim clawbacks may be requested by some investors as a solution to this problem.  Rather than wait until the end of the fund, a general partner (and the ultimate carry recipients) will be required to give back at interim intervals excess carry that they received during the life of the fund.  An interim clawback may be calculated on a periodic basis, e.g., every two years (or even on an annual basis), on a one-time basis, such as at the expiration of the commitment or investment period, or following the disposition of each investment.

· If a general partner is required to fund an interim clawback, the interim clawback and distribution provisions need to be drafted carefully so that they achieve their intended purpose and do not inadvertently disadvantage the general partner and provide a windfall to the investors.  As an example, if an interim clawback is treated in the distribution waterfall only as a return of capital in the first step in a customary waterfall, without any additional changes to the typical waterfall (i.e., first, return of capital, second, preferred return, third, general partner catch-up and, finally, the split of profit between the investors and the general partner), it may have the effect of drastically reducing the carry profit that should be distributed to the general partner.
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· Assume that the general partner receives a 20% carry and that it pays tax on its carry distributions at a rate of 15%.  The interim clawback is done on an annual basis, and the obligation is limited to after-tax carry.  The general partner’s carry distribution after Deal A is $20 (i.e., 20% x $100).  The next year, Deal B is realized.  The loss in Deal B offsets the gain in Deal A.  As a result of aggregating the results of Deal A and Deal B, the general partner is not entitled to any carry distribution.  The interim clawback requires the general partner to refund to the investors the carry it received, net of taxes (i.e., $17).  The following year, Deal C is realized.  The total capital to be returned to the investors is $283 (i.e., the unreturned capital on Deal B and Deal C of $300, less the clawback payment of $17).  After distributing $283 to the investors as return of capital, the balance of the proceeds from the sale of Deal C, i.e., $67 ($350 less $283), is split 80/20 between the investors and the general partner.  The general partner will receive a carry of $13.40 (i.e., 20% x $67).  Added together with the $3 of carry paid in taxes by the general partner, the general partner has received $16.40 in total as its carry on all three deals.  However, when calculating the carry that the general partner should be entitled to when aggregating the results of Deal A, Deal B and Deal C, the amount the general partner should have received is $30 (i.e., 20% x $150), and not $16.40!  The reason for the shortfall is that the general partner paid 100 cents on the dollar for the clawback, but only shares in 20 cents on the dollar in regular residual profits.

· In providing for an interim clawback, there is no intention that the investors should receive a windfall at the expense of the general partner.  Thus, the waterfall provisions need to be carefully reviewed (and revised, if necessary) to ensure that interim clawbacks do not lead to this result.  One solution is to provide for an additional step, an excess clawback catch-up, following the return of capital and a preferred return to investors so that the general partner is given a distribution from the remaining proceeds prior to any general partner catch-up and profits split in an amount equal to the excess of the clawback amounts that it has refunded to investors in an interim clawback, over the clawback amount that would be owed on the date of such distribution based on all distributions that have been made.  Taking the example above, if we apply the excess clawback catch-up solution, after $283 of capital is returned to the investors, $17 of the balance of the proceeds (i.e., $67) is first distributed to the general partner (i.e., $17 (the clawback paid by the general partner) less the clawback that would be owed on the date of the distribution based on all distributions that have been made, i.e., 0), and then the balance of $50 is split 80/20 between the investors ($40) and the general partner ($10).  Thus, the general partner will receive a total carry of $30 ($20 plus $10).

(e) Distributions in Kind.  Investment proceeds generally are returned to investors when they are received by the private equity fund partners, at least if the investment proceeds are in the form of cash.  If marketable securities are received (e.g., in a merger), the general partner may have the discretion to hold them and continue to build value and earn carry.  Investors often resist receiving distributions of non-marketable securities because of the difficulties involved in selling the securities and realizing a cash return on their investments and because of a belief that converting these securities into cash is an obligation of the general partner for which it has been compensated.  The distribution of non-marketable securities also presents difficulties relating to the valuation of the securities, often resulting in the need for a valuation from an independent investment banking firm or other valuation expert.  A high valuation may lead to the distribution of a significant number of the available shares to the general partner as payment of its carried interest.  This is less of a concern if the general partner only receives a pro rata distribution of securities based on its capital commitment.  As a result, the distribution of non-marketable securities is typically only permissible following the dissolution of the fund.

(f) Reinvestments.  Most private equity funds do not permit unlimited reinvestment of interim proceeds.  However, some limited reinvestment is permitted (often referred to as a “re-up”) pursuant to which certain returns of capital to an investor are subject to recall for investment during the commitment period, such as the return of capital contributions to fund investments returned within 14 to 18 months of investment and the return of capital to the extent of management fees (in the case where management fees would otherwise reduce commitments).

C. Fees

1. Management Fees.  Most private equity funds charge an annual management fee that is intended to cover the ongoing operational expenses of the manager, such as rent, salary and other overhead items.  If a separate manager is not utilized, the management fee is paid to the general partner.  The management fee percentage and the base on which that percentage is calculated varies considerably both among funds and from one period to another.  In recent years, with the increase in the size of private equity funds, the management fee percentages have decreased.  These fees now typically range from 1.5% to 2.5%, with larger funds at the lower end of the range and first time funds and funds focused on non-US investments at the upper end.  Other factors have also influenced the size of the management fee, including the general partner’s track record.  The management fee is usually calculated as a percentage of commitments during the commitment period and, thereafter, on the basis of invested capital.  Since management fees can amount to a substantial sum of money, nearly all funds provide for the return of management fees out of investment proceeds before the general partner receives its carried interest.
2. Transaction and Other Fees.  Transaction fees are revenues that the manager of a private equity fund earns from investments in portfolio companies.  They include income received for assisting a company with an initial public offering, for executing mergers and acquisitions or for selling portfolio securities.  The manager may also command fees for consulting, management, and other similar types of work.  In the past, managers received all transaction, consulting, closing and break-up fees.  In recent years, however, investors have succeeded in getting the manager to share such fees with them.  The mechanism for sharing the economic benefit is to provide a credit against management fees (50-100%) rather than allocate the fee income directly to the investors, many of whom are tax-exempts or foreign investors for whom fee income has negative tax results.
3. Management Profits Interest.  In recent years, private equity funds have implemented “management profits interest” programs.  Generally stated, at the election of the fund manager, a portion of the amounts contributed by investors is employed by the fund as part of an incentive compensation program for the benefit of the investment professionals.  Under this structure, such contributions are invested in fund investments in an amount equal to the amount that the fund manager would have received if it had invested an amount equal to such contributions.  The management fees otherwise payable to the fund manager are then reduced by the amounts invested.  This permits the manager to be allocated a share of capital gains from the underlying investments.

4. Placement Fee Offset.  The general partner of a private equity fund generally bears the economic burden for the payment of placement fees.  However, placement fees are a non-deductible expense and, accordingly, it is common to provide for their payment by the fund and for the amount thereof to reduce the management fees.  This effectively shifts the tax cost associated with the non-deductibility to the limited partners of the fund.
PART V:  OTHER KEY FUND TERMS

5. Commitment of General Partner.  The general partner and its affiliates will in almost all cases make a commitment to the fund that is invested pro rata in all investments with the limited partners.  For historical United States federal taxation reasons, the amount of the general partner’s commitment typically has been at least 1% of the aggregate commitments to the partnership.  However, investors expect to see a more meaningful commitment so that the general partner and its affiliates truly are sharing the risks associated with the fund with the investors.  Since the general partner will receive a sizable percentage of the profits from the fund, investors like to see a general partner commitment that represents a significant percentage of the personal net worth of the members of the general partner.  However, it is frequently difficult for the potential investor to determine whether a given level of commitment will seriously affect the individuals making up the general partner, as information about the personal wealth of these individuals is usually not disclosed.  The actual dollar amount that the general partner contributes to a private equity fund is based on a variety of factors, including the size and type of the fund and the prior experience of the general partner.  The general partner generally commits between 2% and 5% of the capital being raised, although some commit as little as 1% and others go as high as 10%.  Investors also consider the general partner’s track record when evaluating the size of the general partner commitment.  While a seasoned general partner may demonstrate its ongoing interests through a substantial  commitment, it may also rely on past achievements to justify a smaller investment.

6. Commitment Period and Term.  The period during which capital may be called by a private equity fund to fund investments is typically five to six years (shorter terms being more typical of a new fund and longer terms being more typical of an established fund).  The term of a private equity fund is typically ten years.  Extensions by the general partner are often allowed for two to three additional one-year periods, in some case with the approval of the advisory board or a majority in interest of the investors.

7. Multiple Closings.  The private equity fund itself is established by the legal and financial formalities that occur at a closing.  Investors are rarely admitted to the fund, however, in a single closing where all commitments are finalized.  Rather, sponsors prefer to close a private equity fund once as a critical mass of commitments have been pledged.  As a result, most private equity funds  admit additional investors at one or more subsequent closings that take place within 180 days to 365 days following the initial closing.  This limitations is imposed, among other reasons, to ensure that the general partner focuses as soon as possible on the main purpose of the fund, which is the making and managing of investments.  In order to ensure that all limited partners invest in each investment on a pro rata basis, limited partners admitted at a subsequent closing will be required to invest in all investments undertaken by the fund prior to their admission and existing partners may get a portion of their drawn capital commitments returned once the funds are replaced by the investments of the new limited partners (together with interest thereon).

8. Drawdowns and Defaults.  Investors generally are not required to pay the private equity fund for the full amount of their commitment at closing.  Also referred to as drawdowns or capital calls, a capital contribution is an installment of a limited partner’s capital commitment paid to the general partner to make an investment and to pay management fees, organizational expenses and operating expenses.  Contributions are drawn down on an as‑needed basis during the commitment period with the general partner usually providing between 10 and 15 (calendar or business) days advance written notice of a capital call.  This permits the investor to manage his capital at rates that out-perform short-term rates until the moment at which the general partner is actually ready to invest.  Contributions for an investment generally are not permitted to be held for a significant length of time, usually 30 days.  Private equity funds provide a great deal of latitude to the general partner in cases where a limited partner fails to make full payment of its capital contribution when due.  Actions that the general partner may take include: (i) forfeiture of between 25% and 50% of the defaulting investor’s capital account; (ii) admitting additional investors to the fund; (iii) sale of the defaulting investor’s interest in the fund; and (iv) bringing legal action.

Investment Limitations.  Investment limitations are utilized to promote portfolio diversification and prohibit activities that are outside the scope of the general partner’s investment strategy.  In many cases, the investment limitations include prohibitions on investing more than: (i) 15% to 25% of the fund’s commitments in a single investment; (ii) 20% to 30% of the fund’s commitments outside of the United States or Canada; and (iii) 10% to 30% of the fund’s commitments in public sercurities.  Some private equity funds have recently sought to substantially increase their flexibility to make investments in public securities.  Subject to the tax undertakings in a private equity fund, these funds often include a limitation on borrowings -- and guaranties of portfolio company obligations -- of 10% to 20% of the fund’s commitments. Private equity funds also provide prohibitions on investing in other funds, hostile transactions, derivatives, oil and gas, real assets and other similar investments.  Often, many of these and other limitations in private equity funds may be waived by the advisory committee or a majority vote of the investors. 

9. Subsequent Funds.  In order to provide an investor with comfort that a substantial portion of its commitment will be invested before a sponser raises a successor fund, the sponsor will often agree not organize another investment fund with investment objectives substantially similar to those of the fund until such time as the fund shall have invested or committed to invest (or paid fund expenses and created reserves for reasonably anticipated fund expenses) in an aggregate amount equal to 70% to 75% of the fund’s commitments.  In the case of a first-time private equity fund, this limitation may sometimes apply to any investment fund organized by the sponsor and not just to a “substantially similar” investment fund.
10. Excuse and Exclusion.  Certain exclusions are included in most private equity funds.  A typical example provides that limited partners will not be obligated to make capital contributions towards any investment if the making of that investment would be illegal or otherwise prohibited by statute, regulation or the organizational documents of the limited partner.  In addition, the general partner sometimes reserves the right to exclude an investor from certain investments, if the participation of that individual or entity would cause regulatory problems with respect to the fund’s investment.  In practice, this means that some limited partners of the fund may be prohibited from investing in certain regulated industries, such as defense, banking or telecommunications.
11. “Most Favored Nation” Provision.  A “most favored nations” clause often is requested by investors to receive the benefits of all side agreement entered into with the general partner and an investor, thereby ensuring that certain investors are not given preference over others.
12. Co-Investment Policy.  Many investors in the marketplace are interested in co-investment opportunities.  Accordingly, these types of investors will want a fund to provide co‑investment opportunities where they can invest side-by-side with the fund.  Most private equity funds agree to provide investors with some co‑investment rights, usually without aggregation on the co-invested portion.  In some cases, the terms and economics of any co-investments (such as a reduced carried interest and/or management fees) are agreed to at the time of the formation of the private equity fund.  However, in most cases, the general partner retains the flexibility to negotiate the co-investment arrangements at the time of a particular transaction.
13. Indemnification.  Private equity funds provide for indemnification of the general partner and its affiliates with respect to liabilities arising out of the fund’s activities, other than those resulting from some misconduct such as fraud, bad faith, gross negligence or willful misconduct.  By doing so, the general partner and its affiliates are protected from personal liability or losses arising out of their activities on behalf of the fund.  Recently, a small number of state pension plans have attempted to move private equity funds away from the gross negligence standard to simple negligence; however, a simple negligence standard is not “market” and is often resisted.  Others have included different standards of negligence depending on the area of alleged misconduct.
14. LP Clawback (give-back obligation).  Over the last few years, the “LP clawback” has become a uniform feature of private equity funds.  This feature allows the general partner to force investors to return distributions to satisfy indemnification obligations and pay expenses.  In some cases, the amount of the obligation is limited to 10% to 50% of the fund’s commitments.  Moreover, there may be a time limit on when the general partner can exercise this right such as two to three years from the date of distribution or the commencement of the fund’s dissolution.

15. Confidentiality.  In light of current issues concerning public disclosure (by public pension plans subject to FOIA) of performance record information, private equity funds often contain the ability to withhold or adjust the information provided to certain investors if enforceability of confidentiality agreement is at risk.

ANNEX A:  SAMPLE TERM SHEET

XYZ PARTNERS, L.P.

SUMMARY TERMS OF THE PARTNERSHIP

The following is not a complete summary of the terms of the Partnership.  This summary is qualified in its entirety by, and must be read in conjunction with, the agreement of limited partnership of the Partnership (the “Partnership Agreement”) and related documentation.

	· The Partnership:
	· XYZ Partners, L.P., a Delaware limited partnership (the “Partnership”). 

	· Investment Objective:
	· The investment objective of the Partnership is to make [equity and equity–related] investments in [insert investment objective].

	· The General Partner:
	· The general partner of the Partnership will be XYZ GenPar, L.P., a Delaware limited partnership (the “General Partner”) controlled by [_________],[_________] and [_________] (such persons, separately or together as the context requires, the “Principals”) [and related persons].  The General Partner will make all investment decisions on behalf of the Partnership.

	· The Management Company:
	· The investment manager of the Partnership will be XYZ Manager, L.P., a Delaware limited partnership (the “Management Company”) controlled by the Principals [and related persons].  The Management Company will be responsible for evaluating and monitoring Partnership investments and providing day–to–day managerial and administrative services to the Partnership.  

	· Capital Commitments:
	· The Partnership is seeking $[___] billion of capital commitments (“Capital Commitments”) from qualified investors, including investors in all Parallel Partnerships [and Strategic Partnerships] (each, as defined below), although the General Partner reserves the right to accept Capital Commitments in excess of this amount, in its sole discretion.

	· Minimum Limited Partner Capital Commitment:
	· The minimum Capital Commitment to the Partnership by an investor (each, a “Limited Partner,” collectively the “Limited Partners” and, together with the General Partner, the “Partners”) will be $[10] million, although the General Partner reserves the right to accept Capital Commitments of lesser amounts in its sole discretion.

	· General Partner Capital Commitment:
	· The General Partner, the Principals and related parties will make a [minimum] Capital Commitment of [[$[___] million] [2% of the aggregate Capital Commitments]] to the Partnership, including a Capital Commitment by the General Partner representing [1]% of the aggregate Capital Commitments, which amount will be invested pro rata with the Limited Partners in all investments.  

	· Closings:
	· The General Partner may choose to establish the Partnership at any time (the “Initial Closing”).  The General Partner expects to establish the Partnership with an Initial Closing as soon as practicable.  From time to time after the Initial Closing, but not more than 12 months thereafter, one or more additional closings (“Subsequent Closings”) may be held as necessary to accommodate the admission of additional Limited Partners or permit any existing Limited Partner to increase its Capital Commitment (such final additional closing, the “Final Closing”).

	· Subsequent Closings:
	· Limited Partners admitted to the Partnership or increasing their Capital Commitments at any Subsequent Closing will be required to fund their proportionate share of any investment made, or Operating Expenses and Organizational Expenses paid, prior thereto.  Such amount will be paid, together with an interest equivalent on such amount at the prime rate plus 2% from the date of each applicable funding, to the Partnership and then refunded by the Partnership to the preexisting Partners in proportion to their funded Commitments, and the Unfunded Commitments (as defined below) of the preexisting Partners will be increased by the amount representing a return of capital.  For this purpose, investments will be valued at cost, unless the General Partner, in its sole discretion, determines that there has been a material change or significant event relating to a portfolio company that would justify a different valuation.  Limited Partners admitted at any Subsequent Closing will not be entitled to any distributions relating to income accruing prior to their admission. 

	· Term:
	· The term of the Partnership will be [10] years from the Final Closing, , with the option of up to [three] one–year extensions in the sole discretion of the General Partner.

	· Commitment Period:
	· Investments may be made by the Partnership through the [fifth] anniversary of the Final Closing (the “Commitment Period”), unless terminated earlier by at least 75% in interest of the Limited Partners., Upon the termination of the Commitment Period, a Partner will be released from any further obligation with respect to its undrawn Capital Commitment (the “Unfunded Commitment”), except to the extent necessary to:  (i) cover the expenditures of the Partnership, including Management Fees, expenses and indemnification obligations; (ii) complete transactions that were in process, committed to or under active consideration as of the end of the Commitment Period; (iii) fund any obligations under any guarantee executed by the Partnership; and (iv) make investments to preserve, protect or enhance the value of existing investments (“Follow–On Investments”); provided, that such Follow-On Investments will not exceed the lesser of (x) the aggregate amount of Unfunded Commitments as of the end of the Commitment Period and (y) [15]% of Capital Commitments (excluding commitments and reserves made therefor during the Commitment Period as specified in a notice given to the Limited Partners by the General Partner).

	· Key Person Event:
	· The investment activities of the Partnership will be automatically suspended for up to [180] days (a “Suspension Period”) upon the occurrence of any [___] of the Principals (or substitutes therefor approved by the Advisory Board (as defined below)) ceasing to be actively involved in the affairs of the Partnership (a “Key Person Event”); provided,  that such suspension shall not take effect solely in the case of any proposed investment with respect to which the Partnership (or the General Partner or one or more of its affiliates on behalf of the Partnership) has entered into a binding agreement to invest prior to the occurrence of such Key Person Event.  During the continuation of such Suspension Period, a majority in interest of the Limited Partners may elect to reinstate the Commitment Period.  If no such election is made prior to the [180]th day following the commencement of such Suspension Period, then the Commitment Period will be deemed to have been terminated automatically on the [180]th day following the commencement of such Suspension Period.  The General Partner will provide the Limited Partners with notice of any commencement of a Suspension Period (and any related reinstatement of the Commitment Period) or any termination of  the Commitment Period  promptly following the occurrence thereof.

	· Drawdowns:
	· Capital Commitments will be drawn down pro rata based on Unfunded Commitments on an as–needed basis to fund investments and pay Partnership expenses, with a minimum of 10 [business] days prior written notice to the Limited Partners. Such contributions will represent each Partner’s “Capital Contributions.”  [The Partnership may, from time to time, draw down up to [10]% of the Capital Commitments to be held in reserve to make investments that require funding over a shorter period.]

	· 
	· At the election of the General Partner, any amounts drawn down from Capital Commitments to pay Operating Expenses, Organizational Expenses and Management Fees may, to the extent Limited Partners receive subsequent distributions, be added to the Unfunded Commitments and be subject to recall for future investment.

	· 
	· If 25% or more of the Capital Commitments are from employee benefit plans, each Limited Partner will pay its pro rata share of all Management Fees and Partnership expenses directly to the General Partner until the Partnership has qualified as a “venture capital operating company” under the U.S. Department of Labor plan asset rules (i.e., when the Partnership has made its first qualifying investment), but for purposes of calculating when each Limited Partner has fulfilled its Capital Commitment and for purposes of calculating gains, losses, income, expenses and distributions, all amounts so paid, as well as any corresponding amounts payable by the General Partner to fulfill its Capital Commitment, will be treated as having been paid into the Partnership as a Capital Contribution by each Partner.

	· Distributions:
	· Net proceeds attributable to the disposition of an investment in a portfolio company, together with any dividends and interest income with respect to such investment, will be distributed to the Partners participating in such investment in the following amounts and order (subject to “Reinvestment” below):

	· 
	(a) Return of Capital, Fees and Expenses:  first, 100% to the Partners in proportion to their Capital Contributions with respect to such investment until proceeds on a cumulative basis equal the aggregate of the following (to the extent not previously distributed):

(i) such Partner’s cost basis of all investments that have been disposed of;

(ii) such Partner’s share of any unrealized losses on investments written down as of that time;

(iii) such Partner’s share of all Organizational Expenses, Management Fees and Operating Expenses paid by the Partnership and allocated to the investments included in paragraphs (i) and (ii) above; and

(iv) a preferred return equal to 8% per annum, compounded annually, on the amounts included in paragraphs (i), (ii) and (iii) above;

	· 
	(b) General Partner Catch–Up:  second, 100% to the General Partner until such time as the General Partner has received 20% of the sum of the preferred returns calculated under paragraph (a)(iv) and distributions calculated under this paragraph (b); and

(c) 80/20 Split:  thereafter, 80% to the Limited Partners and 20% to the General Partner.

	· 
	· Distributions to the General Partner under paragraphs (b) and (c) above are referred to as the “Carried Interest.”  The Carried Interest and Management Fees otherwise attributable to Limited Partners may, in the sole discretion of the General Partner, be waived with respect to Capital Contributions by the Principals or their respective affiliates, including any employees of the Management Company.

	· 
	· Notwithstanding the foregoing priority of distributions, the General Partner may, but shall not be obligated to, cause tax liability distributions to be made to the Partners in cash from time to time in amounts not to exceed, when combined with all other such distributions to the Partners in the then current and all preceding taxable periods, the hypothetical taxes payable with respect to the taxable income or gain allocated to the Partners for the then current and all preceding taxable periods, less the aggregate taxable loss allocated to the Partners for all preceding taxable periods; [provided, that the General Partner will receive a special tax distribution for income or gain allocated to the General Partner with respect to its Carried Interest.]

	· 
	· [Distributions relating to the partial disposition of investments will be subject to the above formula, with the Carried Interest being based on the original cost of, and the cumulative distributions being made with respect to, the disposed portion of such investment.]

	· 
	· All distributions not attributable to investments in portfolio companies will be made to the Partners in proportion to their Capital Contributions.

	· 
	· Distributions prior to the dissolution of the Partnership may only take the form of cash or marketable securities.  Upon dissolution of the Partnership, distributions may also include restricted securities or other assets of the Partnership.  The General Partner will be entitled to withhold from any distribution amounts necessary to create, in its discretion, appropriate reserves for expenses and contingent liabilities of the Partnership, as well as for any required tax withholdings.

	· Allocation of Gains, Losses, Income and Expenses:
	· All items of gain, loss, income and expense attributable to investments in portfolio companies generally will be allocated to the Partners in a manner consistent with the method of distribution of procedures outlined under “Distributions” above.

	· 
	· Allocations of items of gain, loss, income and expense not attributable to investments in portfolio companies will be made to the Partners in proportion to their Capital Contributions.

	· General Partner Giveback: 
	· Upon the final liquidation of the Partnership and distribution of its remaining assets, the General Partner will be required to contribute to the Partnership for distribution to Limited Partners the amount of the cumulative net after-tax Carried Interest to the extent, if any, that the amount previously distributed to the General Partner as its Carried Interest exceeds the aggregate amount due to the General Partner as its Carried Interest on a cumulative basis (the “Giveback Obligation”).  To the extent that the assets of the General Partner are insufficient to satisfy the Giveback Obligation, the direct and indirect partners of the General Partner will be severally (but not jointly) liable for such insufficiency pro rata to their interests in the General Partner.

	· Reinvestment:
	· [At the discretion of the General Partner,] during the Commitment Period, the Partnership may retain or recall for reinvestment the invested capital portion of any proceeds received by the Partnership from the sale, refinancing or recapitalization of any investment that is realized within [14] months after the investment was originally made.  See also “Bridge Financing” below.

	· Management Fees:
	· The Partnership will pay a management fee (the “Management Fee”) to the Management Company in advance on a semi–annual basis, as follows:

· Capital Commitments:  Until the earlier of (i) the end of the Commitment Period and [(ii) the first date on which a Successor Fund (as defined below) [charges a management fee], 2.0% per annum of the aggregate Capital Commitments of Limited Partners.
· Actively Invested Capital:  Thereafter, 1.5% per annum of the aggregate [cost basis of investments remaining in the Partnership.]

	· 
	· The Management Fee may be paid out of current income and disposition proceeds of the Partnership and, to the extent necessary, from drawdowns which will reduce Unfunded Commitments.  

	· 
	· Limited Partners admitted to the Partnership or increasing their Capital Commitments at Subsequent Closings will contribute their allocable share of the Management Fee that otherwise would have been payable had all Limited Partners been admitted at the Initial Closing together with an interest equivalent on such amount at the prime rate plus 2% from the date of each applicable funding.  All such amounts will be paid to the Management Company.

	· 
	· The Management Company may, in its sole discretion and from time to time, elect to waive, in whole or in part, the Management Fee with respect to any Limited Partner.  Such waived fee amounts will be invested in Partnership investments and will reduce aggregate Capital Commitments of the General Partner, the Principals and their affiliates.  The Management Company will receive a share of profits, if available, in an amount equal to this notional investment and profit thereon.

	· Fee Income:
	· Fee income, including all transaction fees, advisory fees, directors’ fees, investment banking fees, break–up fees or other similar fees realized with respect to investments or proposed investments by the Partnership, (“Fee Income”) will first be applied to unreimbursed out–of–pocket expenses related to the applicable transaction and thereafter will be paid to the Management Company or its affiliates; provided, that [80] % of any excess Fee Income after payment of such out–of–pocket expenses will be used to reduce the Management Fees otherwise payable by the Limited Partners by an identical amount.  To the extent any application of the foregoing sentence would reduce the Management Fee for any six month period below zero, such credit against the Management Fee will be carried forward for future application.

	· Organizational Expenses:
	· The Partnership will bear all reasonable legal and other organizational and offering expenses incurred in the formation of the Partnership and related entities (“Organizational Expenses”).  Organizational Expenses in excess of $[ ____ million] will reduce the Management Fees otherwise payable by the Limited Partners by an identical amount.

	· Placement Fees:
	· All fees and expenses due to placement agents will not be subject to the limitation set forth in “Organizational Expenses” above, but will reduce the Management Fees otherwise payable by the Limited Partners by an identical amount.

	· Overhead Expenses:
	· The General Partner and the Management Company will pay all of their respective ordinary administrative and overhead expenses in managing Partnership investments, including salaries, benefits and rent.

	· Partnership Expenses:
	· The Partnership will pay all other expenses attributable to the activities of the Partnership (collectively, “Operating Expenses”) including, without limitation: (i) expenses incurred in connection with the evaluation, acquisition or disposition of investments, including private placement fees, sales commissions, appraisal fees, taxes, brokerage fees, underwriting commissions and discounts, and legal, accounting, investment banking, consulting, information services and professional fees; (ii) expenses incurred in connection with the carrying or management of investments, including custodial, trustee, record keeping and other administration fees; (iii) expenses incurred in connection with the Partnership’s financial statements, tax returns, K–1’s and other communications with Partners; (iv) attorneys’ and  accountants’ fees and disbursements [(including in–house attorneys’ and accountants’ salaries and bonuses)]; (v) taxes and other governmental charges levied against the Partnership; (vi) insurance, regulatory or litigation expenses (and damages), including regulatory expenses of the General Partner and the Management Company; (vii) expenses incurred in connection with the winding up or liquidation of the Partnership; (viii) expenses relating to defaults by Partners in the payment of any Capital Contributions; (ix) out–of–pocket expenses for transactions not consummated; (x) expenses incurred in connection with any restructuring or amendments to the constituent documents of the Partnership and related entities, including the General Partner and the Management Company; (xi) expenses incurred in connection with the formation of alternative investment vehicles to the extent permitted under the Partnership Agreement; and (xii) expenses incurred in connection with distributions to the Partners and in connection with any meetings with Partners called by the General Partner.

	· Investment Limitations:
	· Without the consent of the Advisory Board, no more than [20] % of the Capital Commitments of the Partnership will be invested in any one portfolio company; provided, that, in connection with a Bridge Financing (as defined below), the Partnership may invest in a portfolio company on a temporary basis an amount (when added to the Partnership’s permanent investment in the relevant portfolio company) up to [30]% of the Capital Commitments of the Partnership.

	· Bridge Financing:
	· The Partnership may provide interim financing (“Bridge Financing”) to facilitate an investment organized by the Partnership.  The amount of any drawdown of Capital Commitments for a Bridge Financing will reduce the outstanding amount of Unfunded Commitments by an equal amount; provided, however, that the amount of the principal portion of the proceeds distributed to Partners from the refinancing of any Bridge Financing within 14 months following the date of the closing of such Bridge Financing will be restored to the Partners’ Unfunded Commitments.  During such 14–month period, a Bridge Financing will be treated as a short–term investment and will not be subject to the preferred return or carried interest provisions described in “Distributions” above.  A Bridge Financing not refinanced or otherwise repaid within 14 months will be treated as a permanent investment in the portfolio company.  Accordingly, after such 14–month period, interest earned will not be treated as a short–term income, and the Bridge Financing will be subject to the preferred return and carried interest provisions described in “Distributions” above.

	· Borrowings and Guarantees:
	· The General Partner will have the right, at its option, to cause the Partnership to guarantee loans or other extensions of credit made to any current or prospective portfolio company or any vehicle formed to effect the acquisition thereof; and the General Partner may, at its option, cause the Partnership to borrow money for the purpose of covering Partnership expenses or providing interim financing to the extent necessary to consummate the purchase of investments prior to the receipt of permanent financing or Capital Contributions or distributions (as applicable).  [Such borrowings and guarantees by the Partnership will, in the aggregate, not exceed 20% of total Capital Commitments at any time (or 30% if such excess is expected to be repaid within a year).] 

	· 
	· In addition, the Partnership may also incur indebtedness (which may be secured by Unfunded Commitments) in order to fund a portion of the capital necessary for an investment and to pledge Capital Commitments of the Limited Partners in connection therewith if the General Partner determines that such leverage is desirable in light of the investment objectives of the Partnership; provided, that the amount of such borrowings will not, in the aggregate, exceed 25% of total Capital Commitments at any time.

	· 
	· The General Partner will give each tax-exempt Limited Partner who has previously requested in writing that the General Partner do so and who is not then in default on any obligation to make Capital Contributions the opportunity, upon at least two business days’ notice, to make an advance or a Capital Contribution to the Partnership on the date of or prior to any borrowing by the Partnership described above in the amount equal to such tax-exempt Limited Partner’s pro rata share of such borrowing and such borrowing (and the interest expense relating thereto) will not be allocated to each such tax-exempt Limited Partner.

	· Allocation of Investment Opportunities:
	· Through the end of the Commitment Period, any investment opportunity suitable for the Partnership that is presented to the General Partner, the Management Company or the Principals will be offered to the Partnership, except for:  (i) investment opportunities related to current portfolio holdings of the General Partner, the Management Company or the Principals; (ii) investment opportunities anticipated to require less than $[10] million of equity investment; (iii) debt and preferred stock investments made as part of a transaction where meaningful control of or influence over the issuer will not be exercised; (iv) investment opportunities required to be presented to any pre–existing investment fund sponsored by the Principals or their affiliates or any other investment fund permitted to be organized by the Principals or their affiliates under the Partnership Agreement; (v) investments that may, in the reasonable belief of the General Partner, cause the Partnership to fail to qualify as a “venture capital operating company” under the U.S. Employee Retirement Income Security Act of 1974, as amended (“ERISA”); (vi) investments intended to protect or enhance the value of investments included in paragraphs (i) through (v) above; and (vii) investment opportunities presented to the investment professionals of the Partnership in their capacity as directors of public or private companies and in similar circumstances where pre–existing fiduciary duties apply.

	· Co–Investment Policy:
	· Where appropriate, the General Partner intends, but will not be obligated, to provide co–investment opportunities to Limited Partners and/or third parties.  The General Partner may allocate the available investment among the Partnership, the Limited Partners and/or any third party as the General Partner may, in its sole discretion, determine.

	· Advisory Board:
	· An Advisory Board will be established consisting of representatives of the Limited Partners selected by the General Partner  that are not affiliates of the General Partner (the “Advisory Board”).  The Advisory Board will meet as requested by the General Partner to: (i) review any matters involving a potential conflict of interest; (ii) approve any proposed substitute of any Principal who is no longer actively involved in the affairs of the Partnership; and (iii) discuss such other matters as may be raised by the General Partner.  The General Partner, the Management Company and their respective affiliates will be entitled to rely exclusively on the Advisory Board’s determination that a potential conflict of interest transaction or matter should be waived on behalf of the Partnership.

	· Successor Funds:
	· Without the consent of at least 75% in interest of the Limited Partners, none of the General Partner, the Management Company or the Principals will [commence the operation of] [close] [act as the manager or the primary source of transactions on behalf of] another pooled investment fund with overall objectives substantially similar to those of the Partnership (a “Successor Fund”), until the earlier of (i) the end of the Commitment Period or (ii) such time as 75% of the Capital Commitments is [expenses, invested or committed to be invested (including a reserve for fees, expenses and Follow–On Investments)].

	· Alternative Investment Vehicles:
	· In connection with any investment, the General Partner will have the right to direct the Capital Contributions of some or all of the Partners to be effected through one or more alternative investment vehicles if, in the determination of the General Partner, the use of such vehicles would allow the Partnership to overcome legal, accounting, business or regulatory constraints, be more tax efficient and/or facilitate participation in certain types of investments.  Any such vehicles will be managed by the Management Company or an affiliate thereof.  The profits and losses of such vehicles may not, however, be aggregated with those of the Partnership for purposes of determining distributions by either the Partnership or such vehicles.

	· Parallel Partnerships; Feeder Funds:
	· One or more parallel partnerships (the “Parallel Partnerships”) may be organized by the General Partner for legal, regulatory, tax or other reasons.  The Parallel Partnerships will invest on a pro rata basis in all Partnership transactions.  In addition, the General Partner may organize one or more special purposes offshore investment vehicles for investment by certain investors (the “Feeder Funds”).  The Feeder Funds will be Limited Partners of the Partnership and have no other activities.

	· [Additional Provisions: ] 
	· 

	· Exclusion from
Certain Investments:
	· Limited Partners will not be obligated to contribute capital toward any investment if the making of such investment, in the opinion of counsel satisfactory to the General Partner, would be illegal or is otherwise prohibited by statute or regulation for such Limited Partners or would otherwise be reasonably likely to violate such Limited Partner’s written investment policy that has been identified by such Limited Partner to the General Partner in writing prior to the Limited Partner’s admission to the Partnership.  Limited Partners may be excluded from an investment if the General Partner determines that participation in such investment is reasonably likely to violate any regulatory requirements or have financial, legal or other material adverse effects on the Partnership, any Partner or any portfolio company.  In the event that one or more Limited Partners are excused from participation in an investment, the General Partner may either elect to have the Partnership not make the investment or elect to have the Partnership make the investment without the participation of such Limited Partner(s).

	· 
	· The Capital Commitment of an excused or excluded Limited Partner will not be reduced as a result of any excuse or exclusion.  The General Partner may make additional capital calls to replace the capital contributions not made by any excused or excluded Limited Partners, but Limited Partners will not be required to fund amounts in excess of their Unfunded Commitments.

	· ERISA Considerations:
	· Investment in the Partnership is generally open to institutions including pension and other funds subject to ERISA.  The Partnership may require certain representations or assurances from investors to determine compliance with applicable provisions of ERISA.  The General Partner intends to operate the Partnership or otherwise structure it in a manner such  that the assets of the Partnership will not be considered “plan assets” under ERISA.

	· UBTI/ECI Matters:
	· The General Partner will use reasonable efforts to minimize the incurrence of (i) any “unrelated business taxable income” (“UBTI”) within the meaning of the United States Internal Revenue Code of 1986, as amended, by a tax-exempt Limited Partner or (ii) any “effectively connected” income with a U.S. trade or business (“ECI”); [provided, that the foregoing will not apply to the operation of the provisions described under “Borrowings and Guarantees” or with the Management Fee offset described under “Fee Income” above.]  [Investments identified by the General Partner in its good faith judgment as being reasonably likely to generate UBTI will not exceed 25% of Capital Commitments at any time (except as provided above).]  If the General Partner believes in good faith that an investment is reasonably likely to cause UBTI or ECI, the General Partner will generally use an alternative investment vehicle such that non-U.S. Limited Partners and tax-exempt Limited Partners may participate in such investment through an entity treated as a corporation for U.S. federal income tax purposes.

	· Tax Considerations:
	· The Partnership intends to be treated as a partnership, and not an association taxable as a corporation, for U.S. Federal income tax purposes.  As such, the Partnership will not be subject to federal income tax, and each Partner will be required to include in computing its federal income tax liability its allocable share of the items of income, gain, loss and deduction of the Partnership, regardless of any distributions by the Partnership to that Partner.

	· 
	· Each prospective Limited Partner is advised to consult its own tax advisor as to the income tax consequences of an investment in the Partnership.

	· Indemnification:
	· The Partnership will indemnify: (i) the General Partner; (ii) the Management Company; (iii) with respect to matters related to the Advisory Board, the members of the Advisory Board and the Limited Partners who appoint such members to serve as their representatives on the Advisory Board; (iv) the Principals; (v) the affiliates of the General Partner or the Management Company; (vi) any officer, director, employee or any direct or indirect partner, member, shareholder or specified agent of Partnership designated as such by the General Partner or the Management Company; and (vii) any person who serves at the request of the General Partner or the Management Company on behalf of the Partnership (in each case, a “Protected Person”) against any losses, claims, damages or liabilities (collectively, “Liabilities”) to which any Protected Person may become subject by reason of: (x) any act or omission or alleged act or omission (even if negligent) performed or omitted to be performed in connection with the activities of the Partnership; (y) the fact that it is or was acting in connection with the activities of the Partnership in any capacity or that it is or was serving at the request of the Partnership as a partner, member, shareholder, director, officer, employee or agent of any person, including any portfolio company; or (z) any other act or omission or alleged act or omission arising out of or in connection with the activities of the Partnership; unless, in each case:  (A) with respect to a Protected Person other than a member of the Advisory Board or the Limited Partners who appointed such members to serve as their representatives on the Advisory Board solely with respect to matters related to the Advisory Board, such Liability results from such Protected Person’s own fraud, gross negligence, willful malfeasance, intentional and material breach of the Partnership Agreement or conduct that is subject of a criminal proceeding; and (B) with respect to a Protected Person that is a member of the Advisory Board and the Limited Partners who appointed such members to serve as their representatives on the Advisory Board solely with respect to matters related to the Advisory Board, such Liability results from such Protected Person’s failure to act in good faith.
· Limited Partners (including any former Limited Partner) will be obligated to return amounts distributed to them to fund Partnership expenses and indemnification obligations (without regard to their Capital Commitments), subject to certain limitations set forth in the Partnership Agreement and provided that such obligations will not exceed [50]% of such Limited Partner’s Capital Commitment.  Any such payment made by a Limited Partner shall be treated as a contribution of capital to the Partnership.  The Management Company may have the Partnership purchase, at the Partnership’s expense, insurance to cover the Management Company or any other Protected Person against liability for any breach or alleged breach of their fiduciary or similar responsibilities.

	· Removal of the General Partner:
	· The General Partner may be removed and replaced “for cause” (as defined in the Partnership Agreement) upon the affirmative vote of at least 80% in interest of the Limited Partners.

	· No-Fault Termination:
	· The Partnership may be terminated on the affirmative vote of at least [85]% in interest of the Limited Partners.

	· Transfer and Withdrawal:
	· A Limited Partner may not sell, assign or otherwise transfer any interest in the Partnership without the prior written consent of the General Partner.  Further, a Limited Partner may not withdraw any amount from the Partnership.  Under certain circumstances, the General Partner may permit or require the withdrawal of, or the transfer of the interests of, Limited Partners that are employee benefit plans, or may take certain other actions, in order to prevent the assets of the Partnership from being considered “plan assets” under ERISA.

	· Defaults:
	· Limited Partners will be obligated to make Capital Contributions when called by the General Partner.  In addition to all legal remedies available to the Partnership, failure by a Limited Partner to make Capital Contributions when due will result in such Limited Partner being assessed an immediate [50]% reduction of its capital account and foregoing any gains arising after its default that relate to any investment in which such Partner made a Capital Contribution prior to such default.  A defaulting Limited Partner will also remain liable to pay its pro rata share of the Management Fees.

	· Reports:
	· The Partnership will send all Partners after the end of each fiscal year of the Partnership audited financial statements.  The Partnership will also send the Partners unaudited financial statements and other information on a quarterly basis.  Each Partner will also be provided with tax information related to the Partnership necessary for the completion of any applicable Federal tax returns.

	· Confidentiality:
	· The Limited Partners will be required to keep confidential all matters relating to the Partnership and its affairs, except as otherwise required by applicable law.  Notwithstanding the foregoing, any information provided or disclosed to a Limited Partner may be adjusted, in the General Partner’s discretion, so that any financial information, valuation or other confidential information relating to the Partnership’s portfolio companies is not disclosed to any Limited Partner that is directly or indirectly subject to either:  (i) Section 552(a) of Title 5, United States Code (commonly known as the “Freedom of Information Act”) or (ii) similar public disclosure law whether currently in force or enacted in the future.

	· Amendments:
	· The Partnership Agreement may be amended from time to time with the consent of the General Partner and at least a majority in interest of the Limited Partners, except that no amendment may increase any Partner’s Capital Commitment, reduce its share of the Partnership’s distributions, income, gains or losses, increase the Management Fees payable by a Limited Partner or change the amendment provisions, without the consent of such Partner.  In addition, the General Partner may also amend the Partnership Agreement without the approval or consent of any of the Limited Partners if such amendment is not, in the reasonable opinion of the General Partner, adverse to the Limited Partners.  The Partnership and/or the General Partner, without the approval or consent of any Limited Partner, may enter into letter agreements with Limited Partners that have the effect of establishing rights under, or altering or supplementing the terms of, the Partnership Agreement as it applies to such Limited Partner.

	· Potential Conflicts of Interest:
	· An investment in the Partnership involves certain potential conflicts of interest that are described in Section [___] Risk Factors.

	· Counsel to the Partnership
and the General Partner:
	· Paul, Weiss, Rifkind, Wharton & Garrison LLP will act as legal counsel for the General Partner and the Partnership, and not for any Limited Partner or the Limited Partners as a group.  No independent counsel has been engaged to represent the Limited Partners.

	· Auditors to the Partnership:
	· [__________________________]

	· Placement Agent:
	· [__________________________]


· Exhibit A

	Distributions:
	Net proceeds attributable to the disposition of an investment in a portfolio company, together with any dividends or interest income with respect to such investment, will be distributed to the Partners participating in such investment in the following amounts and order:

	
	(a)
Return of Capital and Preferred Return:  first, 100% to the Partners until such Partner has received, on a cumulative basis, taking into account all prior distributions made pursuant to this clause (a), an amount equal to (i) such Partner’s Capital Contributions to the Partnership plus (ii) an 8% cumulative compounded annual rate of return on the unreturned portion of such Partner’s aggregate Capital Contributions;

(b)
General Partner Catch-Up:  second, 100% to the General Partner until such time as the General Partner has received 20% of the sum of the distributed preferred return made under paragraph (a)(ii) above and this paragraph (b); and

(c)
80/20 Split:  thereafter, 80% to the Limited Partners and 20% to the General Partner.
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