MANDATORY DISTRIBUTION AMENDMENT

FOR INDIVIDUALLY DESIGNED, VOLUME SUBMITTER, 403(b), 

ESOP OR STOCK BONUS

(IRC §401(a)(31)(B))

This amendment may be used to update any SunGard Corbel retirement plan document (e.g., individually designed, volume submitter, 403(b), ESOP and Stock Bonus) to comply with the automatic IRA rollover requirements of EGTRRA.  For the background information on the new requirements, see the January 4, 2005 article on our Web site at http://www.sungardcorbel.com/News/technicalupdates.asp.
Please note that you may make modifications to the plan amendment. The IRS only requires that the amendment be a good-faith amendment. Our Relius Documents systems will be updated to reflect these amendments once the IRS releases additional guidance. If you modify the amendment, then your amendment will not match the amendment generated by our Relius Documents system.  

We are providing you with the following items: 

1.
An amendment that must be adopted by each employer that sponsors a plan with mandatory distributions of amounts of $5,000 or less. The "default" provision of the amendment is to implement the automatic IRA rollover provision.  The "default" provision will apply to an adopting employer if the adopting employer makes no alternative elections on the amendment.  Among the alternative elections is the ability of an adopting employer to reduce the threshold for applying a plan's mandatory distribution provision by lowering it to $1,000 (thereby eliminating the need to provide for automatic IRA rollovers).
2.
Two sample Summary of Material Modifications (SMM). One SMM can be used when a plan is implementing the new rules (the “default” provisions) and the other SMM can be used when an adopting employer has elected to lower a plan's mandatory distribution threshold to $1,000 (one of the alternative elections in Article III). The plan administrator must distribute an SMM to participants to explain the changes being made to the plan. The plan administrator should use the SMM that reflects either the new rules (the “default” provisions) or the employer’s alternative election in Article III. We drafted these based on the DOL safe harbor rules. 

3.
A sample participant notification. Pursuant to IRC §401(a)(31)(B), the plan administrator must provide this to a participant when a distribution is subject to the automatic IRA rollover requirements.

4.
A sample corporate resolution to be used when an employer needs to execute the amendment.

IMPORTANT INFORMATION REGARDING THESE AMENDMENTS

We are hoping the IRS will issue additional guidance regarding the automatic IRA rollover rules and the timing as to when amendments need to be adopted. However, due to the need to act now, we have created this package with the following assumptions and/or concerns:

1. 
The new rules only apply to employers that have plans providing for involuntary cash-outs (referred to as “mandatory distributions”) of amounts of $5,000 or less. Notice 2005-5 defines a "mandatory distribution" as a distribution that is made without the participant's consent, and is made before the participant attains the later of age 62 or normal retirement age. Employers that do not have such provisions in their plans do not need to adopt an amendment.

2.
The IRS has not issued any guidance regarding the timing or impact of plan amendments to reduce or eliminate a plan's mandatory distribution provisions. We think that such an amendment is "integrally related" to EGTRRA. This means that a good-faith amendment may be adopted and such amendment will not affect reliance that an employer has on the plan document.
3.
The effective date option in the amendment is included because this amendment may be used in the future should an employer decide to change from the default provision or any prior elections that are made this year. 

4.
The provision of the amendment lowering the mandatory distribution threshold from $5,000 to $1,000 provides that rollovers will be included in determining whether the threshold has been met. This provision overrides the election made in the EGTRRA or post-EGTRRA amendments to disregard rollovers in applying the plan’s mandatory distribution provisions. The reason for this provision is that the purpose of lowering the threshold is to avoid totally dealing with the automatic IRA rollovers. However, the automatic IRA rollover rules apply to mandatory distributions of "amounts" over $1,000. For example, assume the plan’s automatic rollover amendment lowers the threshold from $5,000 to $1,000, but disregards rollovers in applying the cash-out provisions. Assume further that when a participant terminates employment, the participant’s vested account balance consists of $600 from the current employer’s contributions, and a $2,000 rollover contribution from another plan. Although the plan may distribute the entire vested account balance without the participant’s consent (because the vested account balance, disregarding rollovers, does not exceed $1,000), the plan, in applying the automatic rollover rules, must consider the total distribution amount (i.e., $2,600) to determine whether the automatic IRA rollover rule applies. Consequently, the automatic rollover rules would apply in this situation (because the amount of the distribution exceeds $1,000), even though the employer has reduced the plan’s involuntary cash-out threshold to $1,000. The sample amendment provision requiring the inclusion of rollovers in applying the mandatory distribution provision avoids this potential unintended application of the automatic rollover rules. The disadvantage of the provision is that including rollovers in determining whether a mandatory distribution may occur will reduce the number of account balances eligible for a mandatory distribution. For example, under the facts stated above, the participant’s account balance for purposes of determining whether a mandatory distribution could occur would be $2,600, not $600. As a result the plan would not be able to make a mandatory distribution, and instead could distribute only with the participant’s consent.    


MANDATORY DISTRIBUTION AMENDMENT

(Code Section 401(a)(31)(B))

ARTICLE I

APPLICATION OF AMENDMENT

1.1
Effective Date.  Unless a later effective date is specified in Article III of this Amendment, the provisions of this Amendment will apply with respect to distributions made on or after March 28, 2005. 

1.2  
Precedence.  This Amendment supersedes any inconsistent provision of the Plan.

ARTICLE II

DEFAULT PROVISION: AUTOMATIC ROLLOVER

OF AMOUNTS OVER $1,000

Unless the Employer otherwise elects in Article III of this Amendment, the provisions of the Plan concerning mandatory distributions of amounts not exceeding $5,000 are amended as follows: 


In the event of a mandatory distribution greater than $1,000 that is made in accordance with the provisions of the Plan providing for an automatic distribution to a Participant without the Participant's consent, if the Participant does not elect to have such distribution paid directly to an “eligible retirement plan” specified by the Participant in a direct rollover (in accordance with the direct rollover provisions of the Plan) or to receive the distribution directly, then the Administrator shall pay the distribution in a direct rollover to an individual retirement plan designated by the Administrator. 

ARTICLE III

EMPLOYER’S ALTERNATIVE ELECTIONS

3.1
(    ) 
Effective Date of Plan Amendment
 
This Amendment applies with respect to distributions made on or after ________________________________(may be a date later than March 28, 2005, only if the terms of the Plan already comply with Code Section 401(a)(31)(B)).

3.2
(   )
Election to apply Article II of this Amendment to distributions of $1,000 or less

In lieu of the default provision in Article II of this Amendment, the provisions of the Plan that provide for the involuntary distribution of vested accrued benefits of $5,000 or less, are modified as follows:   

In the event of a mandatory distribution of $1,000 or less that is made in accordance with the provisions of the Plan providing for an automatic distribution to a Participant without the Participant's consent, if the Participant does not elect to have such distribution paid directly to an “eligible retirement plan” specified by the Participant in a direct rollover (in accordance with the direct rollover provisions of the Plan) or to receive the distribution directly, then the Administrator shall pay the distribution in a direct rollover to an individual retirement plan designated by the Administrator. 
3.3
(   ) 
Election to reduce or eliminate mandatory distribution provisions of Plan (may not be elected if 3.2 above is elected)
In lieu of the default provision in Article II of this Amendment, the provisions of the Plan that provide for the involuntary distribution of vested accrued benefits of $5,000 or less, are modified as follows (choose a, b, or c below):   

a.   (   )
No mandatory distributions. Participant consent to the distribution now shall be required before the Plan may make the distribution.  

b.   (   )
Reduction of $5,000 threshold to $1,000. The $5,000 threshold in such provisions is reduced to $1,000 and the value of the Participant's interest in the Plan for such purpose shall include any rollover contributions (and earnings thereon) within the meaning of Code Sections 402(c), 403(a)(4), 403(b)(8), 408(d)(3)(A)(ii), and 457(e)(16). 

c.   (   )
Reduction of $5,000 threshold to amount less than $1,000. The $5,000 threshold in such provisions is reduced to $____________________ (enter an amount less than $1,000) and the value of the Participant's interest in the Plan for such purpose shall include any rollover contributions (and earnings thereon) within the meaning of Code Sections 402(c), 403(a)(4), 403(b)(8), 408(d)(3)(A)(ii), and 457(e)(16).

This amendment is executed as follows: 

Name of Plan: 

______________________________________________________________________________

______________________________________________________________________________

Name of Employer:

______________________________________________________________________________

By:

______________________________________________________________________________

EMPLOYER

_______________________________________

 DATE

Name of Participating Employer: 

______________________________________________________________________________

By:

______________________________________________________________________________

 PARTICIPATING EMPLOYER

_______________________________________

 DATE

Name of Participating Employer: 

______________________________________________________________________________

By:

______________________________________________________________________________

 PARTICIPATING EMPLOYER

_______________________________________

 DATE


CERTIFICATE OF CORPORATE RESOLUTION



The undersigned Secretary of ___________________________________ (the Corporation) hereby certifies that the following resolutions were duly adopted by the board of directors of the Corporation on ___________________________, ___________, and that such resolutions have not been modified or rescinded as of the date hereof;



RESOLVED, that Amendment Number _________ to the ___________________________________________________________________ Plan effective __________________________________, _______________, presented to this meeting is hereby approved and adopted and that the proper officers of the Corporation are hereby authorized and directed to execute and deliver to the Administrator of the Plan one or more counterparts of the amendment.



RESOLVED, that the proper officers of the Corporation shall act as soon as possible to notify employees of the Corporation of the adoption of this Amendment Number _________ to the _____________________________________________ Plan by delivering to each employee a copy of the summary description of the changes to the Plan in the form of the Summary of Material Modifications presented to this meeting, which form is hereby approved.



The undersigned further certifies that attached hereto as Exhibits A and B respectively, are true copies of Amendment Number __________ to the _______________________________________________________ Plan and Summary of Material Modifications approved and adopted in the foregoing resolutions.

____________________________________________


                  Secretary                                   

Date:    ______________________________________

[Automatic rollover provisions]
SUMMARY OF MATERIAL MODIFICATIONS

for the

______________________________________________________________________________


(Name of Plan)

___________________________________________

(Date)

(1)
General. This is a Summary of Material Modifications regarding the _______________________________________________________________  (“Plan”). This Summary of Material Modifications supplements the Summary Plan Description (“SPD”) previously provided to you. You should retain this document with your copy of the SPD.

(2) 
Employer Information. The legal name, address and Federal employer identification number of the Employer are:









EIN: 




(3)
Summary Description of Modification. Due to a change in the law, the Employer has amended the Plan, effective with respect to distributions made on or after March 28, 2005, in the following respect:

Automatic rollover provisions. The Plan provides that if you terminate employment and your vested interest in the Plan [excluding amounts attributable to any rollovers you made into the Plan  (delete this if, pursuant to the EGTRRA amendment, the plan includes rollover amounts in determining whether the $5,000 threshold has been met)] does not exceed $5,000, then a lump sum distribution will be made to you as soon as administratively practicable following your termination of employment. However, you may elect whether to receive the distribution or to roll over the distribution to another retirement plan such as an individual retirement account (“IRA”). At the time of your termination of employment, the Plan Administrator will provide you with further information regarding your distribution rights. If [the amount of the distribution is more than $1,000 and (delete this if the rollover provisions will apply to all amounts)] you do not elect either to receive or to roll over the distribution, then under the new law, your distribution must be rolled over to an IRA. The IRA provider will invest the rollover funds in a type of investment designed to preserve principal and provide a reasonable rate of return and liquidity (e.g., an interest-bearing account, a certificate of deposit or a money market fund). The IRA provider will charge your account for any expenses associated with the establishment and maintenance of the IRA and with the IRA investments. You may transfer the IRA funds, at any time and without cost, to any other IRA you choose. You may contact the Plan Administrator at the address and telephone number indicated in the SPD for further information regarding the plan’s automatic rollover provisions, the IRA provider, and the fees and expenses associated with the IRA.  

[Lower involuntary cash-out threshold]
SUMMARY OF MATERIAL MODIFICATIONS

for the

______________________________________________________________________________


(Name of Plan)

___________________________________________

(Date)

(1)
General. This is a Summary of Material Modifications regarding the _______________________________________________________________  (“Plan”). This Summary of Material Modifications supplements the Summary Plan Description (“SPD”) previously provided to you. You should retain this document with your copy of the SPD.

(2) 
Employer Information. The legal name, address and Federal employer identification number of the Employer are:









EIN: 




(3)
Summary Description of Modification. The Employer has amended the Plan, effective with respect to distributions made on or after March 28, 2005, in the following respect:

Involuntary cash-out threshold. The Plan provides that if you terminate employment and your vested interest in the Plan [excluding amounts attributable to any rollovers you made into the Plan (delete this if, pursuant to the EGTRRA amendment, the plan includes rollover amounts in determining whether the $5,000 threshold has been met)] does not exceed $5,000, then a lump sum distribution will be made to you as soon as administratively practicable following your termination of employment. The Employer has lowered this dollar threshold from $5,000 to $1,000 (modify $1,000 if a lesser amount is elected.) [In addition, rollover contributions (and earnings thereon) will now be taken into account in determining whether the $1,000 (modify $1,000 if a lesser amount is elected.) threshold has been exceeded (delete this if the plan already includes rollover amounts in determining whether the $5,000 threshold has been met)] You may elect whether to receive the distribution or to roll over the distribution to another retirement plan such as an individual retirement account (“IRA”). At the time of your termination of employment, the Plan Administrator will provide you with further information regarding your distribution rights.

Notice Regarding Automatic Rollover 

This notice supplements the distribution forms provided to you. As explained in the forms, you may elect to receive a distribution or have the distribution rolled over to an IRA. Due to a change in the law, if you fail to elect either of these options, the Plan is required to make a direct rollover of the distribution to an IRA. This notice supersedes any inconsistent statements in the distribution forms regarding payment to you in a lump sum in the event you fail to elect either of these options. 

The trustee/issuer of the IRA is (enter the name and address of the financial institution):

The trustee or issuer of the IRA will impose fees for maintaining the IRA. These fees will be paid from the IRA. However, you may transfer the IRA funds, at any time and without cost, to another IRA or retirement plan that will accept such amounts.  


