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Comptroller of the Currency Administrator of National Banks
Type:
Trust Banking Circular TBC-2 (Rev.)       Subject:
National Bank Trust Department
Use of Exchange-traded Put and Call Options
TO:
Regional Administrators, Senior Trust Officers of National Banks with Trust Powers and
National Trust Examiners
This circular establishes policies and procedures that should be followed by national bank trust departments that engage in exchange-traded put and call options transactions; it is effective immediately and supersedes Trust Banking Circular 2, dated July 2,1974. Since this original circular, which effectively limited trust activities to fully covered call writing, this office has witnessed the maturation of the exchange-traded options market. We have decided that these put and call options are investment tools which are inherently neither prudent nor imprudent. These options are securities registered under the Securities Act of 1933 which are covered by the current issue of the Options Clearing Corporation prospectus. Once it has been determined that the use of options is legally permissible for a specific account, the question of appropriateness is applied to how the option is utilized and what specific strategy is being implemented in the overall portfolio.
Whether the use of a particular investment practice, such as engaging in options transactions, is legally permissible for trust department accounts depends upon the instrument establishing the fiduciary re​lationship and the applicable rules of investments (local law) governing the specific trust account. This is a standard established by 12 CFR 9.11.
1. Employee benefit trusts which are subject to the Employee Retirement Income Security Act of 1974
(ERISA) are now governed by the rule of prudence established pursuant to that statute, which has
superseded the local law of the various states. Under the prudence rule, the relative riskiness of a
specific investment or investment course of action does not render such investment or investment
course per se prudent or imprudent. Rather, the prudence of each investment decision should be
judged with regard to the purpose that it serves in the overall portfolio.
2. All other trust accounts are governed by the law of the state in which the bank fiduciary is located.
Whether a given investment or investment course of action is permissible under this standard may
rest upon an analysis of that law, the terms of the particular governing instrument, and the needs
of the account in question. In some jurisdictions particular investments may be deemed to be
speculative and objectionable per se.
The following are minimal guidelines that should be followed by national bank trust departments that engage in exchange-traded option transactions:
1. Prior to engaging in these transactions, the trust department should obtain an opinion of bank
counsel concerning the legality of these activities. Wherever possible, the bank should consider
amending the governing instrument of each particular account to grant specific authority for the type
of option transactions to be engaged in. For collective investment accounts, the activity must be
legally permissible for all the participating accounts and the investment fund plan must indicate that
the fund may engage in option transactions. Each participating account should be notified of the
expanded authority.
2. Specific written policies approved by the board of directors or its designee should be developed
prior to engaging in these activities. Policy objectives must be specific enough to define permissible
option strategies and should be reviewed at least annually for appropriateness.
3. Recordkeeping systems must be sufficiently detailed to permit internal auditors and bank examiners
to determine whether operating personnel have acted in accordance with authorized objectives and
that particular transactions were appropriate for the purposes and needs of the particular accounts.
The following information, at a minimum, should be recorded for each option transaction:
A.
Transaction date
B.
Quantity, series, class and type of contract (i.e., 10 April 70 IBM CALLS.)
C.
Type of transaction (opening or closing).
D.
Market price of particular option and underlying stock.
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E.
Purpose of opening transaction and corresponding security position, if appropriate.
1. For short covered calls, the specific securities being hedged and the implied returns.
2. For long puts, the specific securities being hedged.
3. For short puts, the form of cash that is being escrowed to make total payment at settlement
pursuant to an exercise.
4. For long calls, how the activity is appropriate and beneficial for the particular account (i.e., cash
equivalent of aggregate exercise price invested in high interest money market instruments.)
F.
The broker executing the transaction.
G.
Specific account or accounts for which transaction is made.
4. Specific limitations should be set for each type of activity authorized which at least would conform to
the position limits, escrow receipt limits, and other limitations specified in the current prospectus of the
Options Clearing Corporation. The aggregate outstanding option positions of the trust department must
be monitored to ensure compliance with these limitations.
5. All option contracts should be marked to market for valuation purposes, such as when determining unit
values for collective investment funds. Such option contracts should be valued at the last available
sales price prior to the time of valuation, unless no sale has occurred that day, in which case the last
available bid price for long positions and the last available offer price for short positions should be used.
In cases where an option is traded on more than one exchange, the exchange designated by the bank
as the primary exchange should be used to determine market price. Gains and losses for options
should be accounted for in accordance with section 1234 of the Internal Revenue Code. When trust
assets are valued, the option contracts should be presented with the corresponding security positions
where possible.
6. Bank trust departments should establish other internal controls, including periodic reports to manage​
ment and internal audit programs to ensure adherence to bank policy and to prevent unauthorized
trading in accounts and other abuses.
A.
A central system of monitoring market prices and maturities of option contracts should be
established to prevent an unwanted exercise of a short position or an expiration of a long position.
B.
Operations personnel must ensure bank compliance with applicable Federal Reserve require​
ments regarding option contract margin and settlement procedures.
C.
Responsibility for settlements of option transactions and reconciliation of internal trading reports
with external broker confirmations should be vested with someone other than the person
executing the transactions.
Paul M. Homan
Senior Deputy Comptroller for Bank Supervision
Date: December 19, 1979
258
Trust Banking Circulars
Fiduciary Issuances
Comptroller of the Currency Administrator of National Banks
Washington, D.C. 20219
Trust Banking Circular No. 4 (Revised)
September 29, 1976
TO:
Regional Administrators, Presidents of National Banks With Trust Powers (Attention: Senior
Trust Officers) and National Trust Examiners
SUBJECT:   Investment of Trust Assets in Mutual Funds
NOTE:        This Circular revises Trust Banking Circular No. 4 dated December 23,1975, which is hereby rescinded.
The investment of trust assets in shares of mutual funds may be authorized and the practice therefore ap​propriate if there exists: (A) authority in state statutes or decisions; (B) specific authority in the appropriate governing instrument for a given account; or(C) binding consents from all beneficiaries. In addition, such investments must be appropriate for the accounts being so invested.
Various "money market funds" are currently being offered for the short term investment of small amounts of trust cash. These funds are mutual funds and as such are subject to the above stated rules. In an earlier issue of this Circular dated December 23,1975, we stated that, in our opinion, "investment of trust assets in shares of mutual funds constitutes an improper delegation of the trust investment authority under the common law." After further consideration of this question, it is the conclusion of this Office that the little available precedent in this area is insufficient to permit continued adherence to this statement as a correct version of the state of the "common law" of trusts throughout the country. Rather, the courts of many states having either no statute stating fiduciary responsibilities or a statute merely restating the general "prudent man" standard could conclude that the applicable standard in that state would not preclude a trustee from making a responsible, "prudent" investment in mutual fund shares. Trust Banking Circular Number 4, accordingly, has been revised to permit national bank trust officers to obtain the advice of local counsel as to the state of the law on this question in their state.
This revision in no way relaxes other standards of prudence and suitability of investment applicable to specific investments by national bank trust departments. In addition, this Office has made no determina​tions that any given fund is authorized as a permissible investment by national banks for their trust accounts.
Robert Bloom
Acting Comptroller of the Currency
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TBC - 13 (Rev) BANKING ISSUANCE
Type:
Trust Banking Circular

Subject:

Trust Fee Concessions
260

TO:
District Deputy Comptrollers, Senior Trust Officers of National Banks with Trust Powers and
All Examining Personnel
BACKGROUND
The Comptroller's proposed policy on this subject was originally published in December 1977 as part of a broader policy statement on transactions with insiders on preferential terms (42 Federal Register 62145). The policy statement was not adopted because much of its substance was superseded by public law 95-630, the Financial Institutions Regulatory and Interest Rate Control Act of 1978. That legislation does not cover fee concessions to insiders for trust services. However, in response to inquiries seeking clarification, Trust Banking Circular 13 was adopted effective June 10, 1979.
This Office has reviewed its policy, established inTBC-13, prohibiting fee concessions to the immediate families of directors, officers and employees and has determined that the prohibition no longer serves a legitimate supervisory purpose. To communicate this change and to consolidate and update policy statements on this subject, new policy is being adopted, effective immediately.
POLICY
1. This Office will not object to fee concessions granted to presently employed or retired directors, officers
or employees, or to their immediate families, provided such concessions are consistent with manage​
ment's marketing and profitability objectives, and with profitability guidelines of this Office. Such
concessions must be granted under a general policy uniformly applied on a nondiscriminatory basis,
as part of a compensation package approved by the Board of Directors. fee concessions on the same
terms may be granted to surviving spouses of those persons stated above. concessions may not be given to principal shareholders; to advisory , honorary or “city” directors; or to business interests of directors, officers or employees.
2. Trust fee concessions, under some circumstances, may be considered a form of remuneration to be
disclosed by a bank which has a class of securities registered with the Comptroller under Section 12
of the Securities Exchange Act of 1934. For such a bank, the Comptroller's regulations set forth in 12
CFR 11 are applicable. The bank should determine by appropriate review of counsel whether or not
concessions are disclosable remuneration under the standard of 12 CFR 11.51, Item 7. This Office is
currently proposing revisions to 12 CFR 11 for conformity with comparable SEC disclosure regulations.
Certain substantive changes may affect the status of trust fee concessions as disclosable remunera​
tion.
3. Disclosures similar to those described in paragraph 2 above may be required of any national bank filing
an offering circular under 12 CFR 16. See 12 CFR 16.6, Item 13.
4. Examiners will continue to criticize trust fee concessions in trust departments that are unprofitable.
5. During an examination, the bank should be prepared to provide the examiner with a list of bank
directors, officers and employees who are receiving concessions from the regular fee schedule for
fiduciary services, and a copy of the fee concession policy.
6. Inasmuch as this issuance is not effective on a retroactive basis, this Office will not require fee
adjustments to accounts currently under administration pursuant to a fee arrangement established
prior to June 10,1979. However, fee concessions granted after this date, including accounts properly
subject to fee renegotiation must be in conformity with policy contained herein.
John F. Downey
Chief National Bank Examiner
September 19, 1984
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TBC-14(REV) BANKING ISSUANCE
Type:          Trust Banking Circular                           Subject:          National Bank Trust Department Par​
ticipation in Financial Futures and

Forward Placement Markets

TO:
Regional Administrators, Senior Trust Officers of National Banks with Trust Powers and
National Trust Examiners
SCOPE
This circular discusses the conditions under which national banks as fiduciaries may engage in financial futures contracts, forward placement contracts or standby contracts for their discretionary trust accounts, and sets forth policies and procedures which must be followed by national banks which engage in such activities. This circular is effective immediately and supersedes Trust Banking Circular 14, dated June 26, 1979, insofar as the latter deals with the use of forward contracts in trust accounts. Pending the issuance of a separate banking circular dealing with the use of repurchase agreements in trust accounts, or until further notice, those provisions of Trust Banking Circular 14 that deal with repurchase agreements remain in effect.
On March 19,1980, this Office issued Banking Circular 79 (Second Revision), which sets forth the policies and procedures which should be followed by national banks which engage in financial futures contracts, forward placement contracts or standby contracts in their commercial banking activities. Reference should be made to the current issue of that circular for the general background of these contracts.
DEFINITIONS
Financial Futures Contracts. These contracts are interest rate futures, which, under Section 2 of the Commodities Exchange Act, as amended (7 U.S.C. §2), are commodities contracts traded on a national exchange, registered with and regulated by the Commodities Futures Trading Commission (CFTC). These contracts represent a commitment to purchase (to take delivery by the "long") or to sell (to make delivery by the "short") a standardized amount of the deliverable grade security at a specified price during a specified delivery month in accordance with the exchange rules regarding delivery procedures.
Forward Placement Contracts. These contracts are over-the-counter contracts for delayed delivery of securities in which the buyer (long) agrees to purchase and the seller (short) agrees to make a delivery of a specified security at a specified price for future delivery. Cash market transactions, other than "when issued" transactions, specifying delivery (settlement) in excess of thirty (30) days following the trade date shall be deemed to be forward contracts. Forward contracts are not traded on organized exchanges, their terms are not standardized and the contracts can only be terminated by agreement of both parties to the transaction.
Standby Contracts These are optional delivery forward placement contracts. The buyer of a standby contract (put option) pays a fee for the right or option to sell (deliver) an agreed upon amount of specified ; standby contract at a specified price at a specified future date.
GENERAL CONSIDERATIONS
Before a national bank trust department engages in futures, forwards or standby contracts, it must be determined that the use of these contracts is legally permissible. The legality of these transactions depends upon the instrument establishing the fiduciary relationship and on the applicable rules of investments governing the specific trust account. This standard is established by 12 CFR §9.11. In addition, the specific use of these contracts, or the specific strategy being implemented, must be appropriate for the particular account, with due consideration given to the role that the proposed investment or strategy plays within the context of the overall portfolio.
1. The applicable investment rules governing employee benefit trusts are set forth in Section 404 of the Employee Retirement Income Security Act of 1974, 29 U.S.C. §1104. Section 404 provides, inter alia, that a fiduciary shall discharge his duties with respect to an employee benefit plan "with the care, skill, prudence and diligence under the circumstances then prevailing that a prudent person acting in a like capacity and familiar with such matters would use in the conduct of an enterprise of a like character and with like aims," 29 U.S.C. §1104(a)(1)(B). This "prudence" rule is explained in greater detail in regulations promulgated by the Department of Labor which can be found in 29 CFR Part 2550. Under
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this "prudence" rule, which departs from traditional trust law in certain respects, the relative riskiness of a specific investment or investment course of action does not render such investment or investment course of action either per se prudent or per se imprudent. Rather, the prudence of an investment decision should be judged with regard to the role that the proposed investment or investment course of action plays within the overall plan portfolio. The Department of Labor did not consider it appropriate to create a "legal list" of investments for plan fiduciaries or to include in the regulation any list of investments, classes of investments or investment techniques that might be permissible under the "prudence" rule.
2. All other trust accounts are governed by the law of the state in which the bank fiduciary is located (which, in most cases, is the prudent person rule). Whether a given investment or investment course of action is permissible under this standard depends upon whether, given the particular facts, circumstances and needs of the account in question, the practice is consistent with that law and with the terms of the governing instrument. It should be noted that, in some jurisdictions, particular investments may be deemed to be speculative and objectionable per se. Certain jurisdictions may also maintain "legal lists" of investments for fiduciaries.
MINIMAL GUIDELINES
If the use of futures, forwards and standby contracts is legally permissible under the appropriate standard, and if the specific use or strategy being implemented in the context of the overall portfolio is appropriate for the particular account, then national bank trust departments may engage in these transactions, provided that the following minimal guidelines are observed:
1. Prior to engaging in these transactions, the trust department should obtain an opinion of bank counsel
concerning the legality of such activities. Wherever possible, the bank should consider amending the
governing instrument of each particular account to grant specific authority for the specific type of
activity in which the bank plans to engage. For collective investment accounts, the activity must be
legally permissible for all the participating accounts, and the investment fund plan must specifically
indicate that the fund may engage in these transactions. Each participating account should be notified
of the expanded authority.
2. The Board of Directors or its designee should make any decision actually to engage in particular
activities, assuming appropriate authorization is found as stated in the preceding paragraphs. Specific
written policies and procedures should be established before the activity is begun. Policy objectives
must be specific enough to outline permissible contract uses and their relationships to other trust
department investments. These objectives should be reviewed at least annually for appropriateness.
3. Recordkeeping systems must be sufficiently detailed to permit auditors and trust examiners to
determine whether operating personnel have acted in accordance with authorized objectives and that
particular transactions were appropriate for the purposes and needs of the particular accounts. All
transactions must be designated for a specific account and reflected upon the books of the account
involved. The bank should maintain general ledger memorandum accounts and commitment registers
to identify adequately and control all commitments to make or take delivery of securities. Such registers
and supporting journals should, at a minimum, include:
a.
The type and amount of each contract;
b.
The maturity date of each contract;
c.
The current market price and cost of each contract; and
d.
The amount of money in margin accounts.
4. Dollar limitations for each trust account should be set for each type of activity authorized for that
account. The basis for determining acceptable dollar limitations for each type of activity authorized for
that account should be fully documented. These limitations should be based upon the ability of the
account to meet all related commitments. All outstanding contract positions should be reviewed by
management at least monthly to ensure that these limits are not exceeded. The Board of Directors, or
its designee, should also establish a specific exceptions procedure for exceeding these limits. Any
exceptions procedure must include immediate reporting and approval provisions.
5. In general, all open contract positions and the underlying cash positions should be marked to market
contemporaneously for valuation. These valuations shall occur at least monthly. Market values for
futures contracts should be based on the last available exchange sales price prior to the date of
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valuation, unless no transaction or limit price movements have occurred, in which case, the latest available bid price for the lowest priced cash market security deliverable under the contract should be used after adjustment by the published conversion factor. Market values for forward and standby contracts should be based on the market value of the underlying security, except where published and widely distributed forward contract price quotations are available. When trust assets are valued, the open contract positions should be valued contemporaneously with the corresponding security positions.
6. In order to minimize the credit risk exposure, limits should be established with each dealer with whom
operating personnel conduct forward and standby contracts. Bank trust departments should imple​
ment internal controls to monitor compliance with these established limitations.
7. To ensure adherence to bank policy and prevent unauthorized trading in accounts and other abuses,
bank trust departments should establish appropriate internal controls, including periodic reports to
management, segregation of duties, and internal audit programs. These internal controls, at a
minimum, shall include:
A.
In those banks in which a separation of functions is appropriate, responsibility for executing contract
transactions for the accounts involved should be vested with someone other than the parties making
trust department investment decisions.
B.
Traders should not be allowed to execute transactions for accounts without such transactions being
initiated by account managers.
C.
Receipt of incoming confirmations should be by someone totally independent of the person
executing the trade. Responsibility for settlements of contract transactions and reconciliation of
internal trading reports with external broker confirmations should be vested with someone other than
the person executing the transactions.
D.
Account supervision practices should provide for regular and frequent management reviews of all
accounts engaging in futures, forwards or standby contracts.
E.
A central system of monitoring market prices and required margin deposits at broker/dealers should
be established which would adequately identify and control all commitments to make or take delivery
of securities.
National banks are advised to review their policies, practices and procedures to ensure that they comply with the foregoing.
Paul M. Homan
Senior Deputy Comptroller for Bank Supervision
October 16, 1981
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TBC-16(Rev) BANKING ISSUANCE
Type:

Trust Banking Circular

Subject:
Statistical Sampling of Trust Depart-
ment Assets
264

PURPOSE
This issuance contains general guidelines for national banks which use or plan to use statistical sampling techniques for verification of fiduciary account assets. It supersedes Trust Banking Circular No. 16, dated October 4, 1979, which is rescinded.
BACKGROUND
Trust Banking Circular No. 16 modified the Office of the Comptroller of the Currency's Minimum Standards of Trust Department Audit by permitting the use of statistical sampling to satisfy the requirement that there be a complete check and verification of all account assets every calendar year and within 15 months of the previous verification. It required those national banks wishing to use statistical sampling for fiduciary asset verification to submit their sampling plans for approval to the Trust Examinations Division, Office of the Comptroller of the Currency. Specific approval was required before plans could be implemented.
In addition, Trust Banking Circular No. 16 contained minimum sample design parameters, and prohibited sampling of tangible personal property and assets not physically held on a bank's premises.
NEW POLICY
Effective immediately, national banks may implement or amend statistical sampling plans for fiduciary asset verification without the prior approval of the Comptroller of the Currency. It is suggested that a national bank's board of directors or trust audit committee adopt a resolution approving the use of statistical sampling prior to its implementation.
The Office of the Comptroller of the Currency has determined not to place restrictions on the fiduciary assets subject to sampling. Further, the Office has determined not to include mandatory minimum sample design parameters in this Circular. The Office requests that conservative design parameters be used so as to provide maximum assurance of sample validity.
SAMPLING PLANS
It is recommended that national banks which elect to use statistical sampling techniques for fiduciary asset verification prepare and maintain written plans outlining the steps to be taken in sample design, sample selection, and sample evaluation. A well-developed plan should include the following steps:
· Definition of audit objectives;

· Definition of population subject to sampling;
· Selection of sampling methods;

· Determination of precision and reliability;

· Description of sample selection techniques; and
· Evaluation and reporting results.
Details concerning applications of plans, including design parameters, evaluation of results, and the disposition of exceptions must be maintained and made readily available for review by the examiners from the Comptroller's Office.
SAMPLING METHODS
There are several statistical sampling methods that can be applied in audit tests of fiduciary account assets. The preferred sampling method is the proportional sampling method described in Statistical Sampling for Bank Auditors, published in 1973 by the Bank Administration Institute. A similar method is called dollar-unit sampling.
We recommend that the statistical parameters for proportional or dollar-unit sampling be at least as stringent as those indicated below:
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· A confidence level of not less than 90 percent, which equates to a reliability factor of 2.3 from the
Poisson probability distribution. Poisson probability tables are readily available in statistics refer​
ences.
· Precision not exceeding the smaller of 2 1/2 percent of the bank's (not holding company) total capital;
or 1 percent of the total market value of the assets subjected to sampling.
REVIEW BY EXAMINERS
Examiners representing the Office of the Comptroller of the Currency will review the application and results of statistical sampling for asset verification as part of their evaluation of the scope and frequency of trust department audits. Examiners may require reversion to a complete verification of all assets if they find significant weaknesses in internal accounting controls or asset movement controls.
Samples containing assets that prove to be unlocatable could also cause examiners to require the reversion to a complete asset verification program.
ORIGINATING OFFICE
Chief National Bank Examiner, Trust Examinations Division, (202) 447-1731.
H. Joe Selby
Senior Deputy Comptroller
March 8, 1983
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NEWS RELEASE IMMEDIATE RELEASE March 19, 1980
The Office of the Comptroller of the Currency (OCC) today spelled out the conditions under which trust "soft dollar" arrangements by national banks qualify for the exemptive provisions of Section 28(e) of the Securities Exchange Act of 1934. The information was contained in the attached banking circular issued to all banks exercising trust powers.
In managing a fiduciary account, such as a trust account, a bank usually uses one or more independent securities brokers to execute securities transactions on behalf of the fiduciary account customer. The fiduciary account is charged for the commission paid to the broker for executing a securities transaction.
In a soft dollar arrangement, the commission also covers products and services, such as investment research, provided to the fiduciary by the broker in addition to the simple execution of a securities transaction. Section 28(e) defines conditions under which such arrangements are permissible.
A recent investigation by the Securities and Exchange Commission (SEC) into various soft dollar arrangements has disclosed that several entities, including some national banks which exercise trust powers, may have failed to qualify for the exemptive provisions of Section 28(e). As a result, certain soft dollar activities by these entities may involve violations of securities law and, in some cases, the Employee Retirement Income Security Act.
The SEC has issued a report summarizing the results of its investigation. Those entities named in the report, without admitting or denying any improprieties in past soft dollar activities, consented to the issuance of the report, and have undertaken programs of remedial action. Three national banks have undertaken to reimburse affected accounts for certain soft dollar purchases totaling $127,581 and to adhere to internal policies and procedures consistent with lawful soft dollar arrangements.
The Comptroller's Office has instructed its trust examiners to closely monitor soft dollar activities in which national banks participate. National banks found to have made improper soft dollar purchases will be required to reimburse affected trust accounts.
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TBC-17
BANKING ISSUANCE
Type:
Trust Banking Circular
Subject:
"Soft Dollar" Purchases
TO:
Regional Administrators, Presidents of National Banks with Trust Powers (Attention: Senior
Trust Officers), and National Trust Examiners
It has come to the attention of this Office that a number of national banks are not fully aware of the provisions of Section 28(e) of the Securities Exchange Act of 1934, as interpreted by the SEC, in relation to the purchase by fiduciaries of products and services with soft brokerage dollars. This Circular is issued to clarify the requirements of Section 28(e) for national banks having trust powers. Reference should also be made to Trust Circulars Nos. 6, 9 and 12 which provide additional guidance on the subject.
If a national bank chooses to purchase products or services and pay for them with brokerage commissions arising from securities transactions for trust accounts, the bank must either (1) avail itself of the protections of the "safe harbor" provisions of Section 28(e), consistent with all of the requirements thereof; or (2) make accurate and complete disclosure of the bank's related policies and practices to prospective trust customers and, with respect to an existing trust account generating brokerage, to the person with rights of termination or the vested beneficiaries of an irrevocable trust, and obtain such persons consent.
Section 28(e) provides that:
(1) No person using the mails, or any means or instrumentality of interstate commerce, in the exercise of investment discretion with respect to an account shall be deemed to have acted unlawfully or to have breached a fiduciary duty under State or Federal law unless expressly provided to the contrary by a law enacted by the Congress or any State subsequent to the date of enactment of the Securities Acts Amendments in 1975 solely by reason of his having caused the account to pay a member of an exchange, broker, or dealer an amount of commission for effecting a securities transaction in excess of the amount of commission another member of an exchange, broker, or dealer would have charged for effecting that transaction, if such person determined in good faith that such amount of commission was reasonable in relation to the value of the brokerage and research services provided by such member, broker, or dealer, viewed in terms of either that particular transaction or his overall responsibilities with respect to the accounts as to which he exercises investment discretion. This subsection is exclusive and plenary insofar as conduct is covered by the foregoing, unless otherwise expressly provided by contract: Provided, however, That nothing in this subsection shall be construed to impair or limit the power of the Commission under any other provision of this title or otherwise.
Section 28(e) is available only under limited circumstances. First, the bank must have investment discretion as to the account. Second, it applies only where research or brokerage services are provided by a broker to the bank. Third, the bank must determine in good faith that the commission being paid is reasonable in relation to the value of the brokerage or research services being provided by the broker.
As was discussed in Trust Banking Circular No. 6 and consistent with paragraph (3) of Section 28(e), "brokerage or research service" does not include products or services which are readily and customarily available and offered to the general public on a commercial basis. Excluded are newspapers, magazines and periodicals, computer hardware, government publications, electronic calculators, quotation equip​ment, office furniture or equipment, airline tickets, business supplies, and similar items.
The SEC, in a recent investigation involving several national banks, construed Section 28(e) in a very restrictive fashion. The proceeding concerned an arrangement established by Investment Information, Inc. (Ill) which provided money managers with a method of paying for goods and services with clients' commissions. The money managers directed clients' brokerage to designated brokers, who in turn rebated 50% of the commission to III. Ill then paid vendor invoices submitted by the money managers for services purchased.
The following excerpts from the Commission's report may be of assistance in avoiding problems in this area:
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The brokers involved in the 111 arrangement in no significant sense provided the money mangers with research services. They only executed the transactions and paid 50% of the commissions to III. All arrangements for acquiring the services were made by the money managers and the vendors of the services. Ill simply held the money for the money managers and paid the bills as requested. The services were selected and ordered by the money managers. The money managers were obligated to pay the vendors for the services, and the brokers generally were not aware of the specific services which the managers acquired. Accordingly, the Commission believes that the brokers did not "provide" services within the meaning and intent of Section 28(e).
It is not necessary that a broker produce the research services "in house" in order to obtain the protection afforded by Section 28(e). As the Commission has previously stated:
Section 28(e) might under appropriate circumstances, be applicable to situations where a broker provides a money manager with research produced by third parties...
It is necessary, however, in order to satisfy the statutory requirement, that the research services be "provided by" the broker. While a broker may under appropriate circumstances arrange to have research materials or services produced by a third party, it is not "providing" such research services when it pays obligations incurred by the money manager to the third party.
Securities Exchange Act of 1934 Release No. 16679/March 19, 1980
This Office is concerned that some national banks may have used soft dollar arrangements to pay for goods or services which do not qualify for the protections afforded by Section §28(e), and about which adequate disclosures were not made to trust customers. Such arrangements may involve violations of ERISA and the antifraud provisions of the federal securities laws, and may constitute unsafe or unsound banking practices. Examiners are being instructed to specially monitor this area of activity as problems become apparent.
Banks which are considering soft dollar arrangements which do not conform to the foregoing principles should be aware that the practice could involve violations of law and unsafe and unsound banking practices. This Office will consider enforcement proceedings in appropriate cases. Furthermore, the SEC may also take enforcement action to enjoin continuation of such practices.
Paul M. Homan
Senior Deputy Comptroller for Bank Supervision
March 19, 1980
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TBC-18
	Type: 
	Trust Banking Circular 
	Subject: 
	Adoption of Interagency Agreement on ERISA 


TO:
Presidents of National Banks with Trust Powers (Attention:
Senior Trust Officers), Regional Administrators and National Trust Examiners
The Office of the Comptroller of the Currency has adopted procedures as recommended by the Federal Financial Institutions Examination Council (FFIEC) for reporting to the U.S. Department of Labor violations of the Employee Retirement Income Security Act of 1974 (ERISA).
The U.S. Department of Labor is charged with the administration, interpretation and enforcement of standards of conduct and responsibility for fiduciaries of employee benefit plans under ERISA. The Act specifically directs other Federal agencies to cooperate with the Secretary of Labor in the performance of his functions under ERISA.
Attached for your information is a copy of the executed Interagency Agreement which provides for written notification to the Labor Department by this Office and other financial supervisory agencies of significant possible violations of ERISA.
Due to a variety of legal limitations on the extent to which information can be available to the U.S. Depart​ment of Labor, the Trust Examinations Division has been delegated the sole authority for releasing such information to the U.S. Department of Labor.
Questions concerning this agreement should be directed to the Trust Examinations Division, (202) 447-1731.
Paul M. Homan
Senior Deputy Comptroller for Bank Supervision
Attachment February 4, 1981
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INTERAGENCY AGREEMENT
Procedures for Cooperation Between the Federal Financial Institution Regulatory Agencies and the De​partment of Labor in the Enforcement of the Employee Retirement Income Security Act of 1974.
The Board of Governors of the Federal Reserve System, Federal Deposit Insurance Corporation, Federal Home Loan Bank Board, National Credit Union Administration, and the Office of the Comptroller of the Currency ("the federal financial institution regulatory agencies") as part of their supervision of the institutions regulated by them, conduct examinations and perform other functions which occasionally disclose violations of the Employee Retirement Income Security Act of 1974 (ERISA). The Department of Labor (DOL) is charged with the administration, interpretation and enforcement of standards of conduct and responsibility of fiduciaries of employee benefit plans under ERISA.
Section 3004(b) of ERISA provides that the Secretary of Labor may utilize the facilities or services of any department, agency, or establishment of the United States, with the lawful consent of such department, agency, or establishment; and each department, agency or establishment of the United States is authorized and directed to cooperate with the Secretary of Labor and, to the extent permitted by law, to provide such information and facilities as the Secretary may request for his assistance in the performance of his functions under ERISA. This agreement is executed pursuant to that authority.
1. To the maximum extent consistent with law and dependent upon the availability of resources, the
federal financial institution regulatory agencies shall provide written notification to the DOL of possible
violations of ERISA of a significant nature, which are discovered in the course of their supervision of the
fiduciary activities of institutions subject to their respective jurisdiction. The responsibility
of The National Credit Union Administration shall be limited to possible violations disclosed in
the examination of federal credit unions.
2. A possible violation shall be considered significant when, in the view of the appropriate federal
financial institution regulatory agency, it falls within the following circumstances:
a.
Where the financial institution does not serve as plan administrator or plan sponsor, as
those terms are defined in ERISA Section 3(16), possible violations of:
(1) Title I, Part 4, Section 404, relating to fiduciary duties (including transactions directed by named
fiduciaries or qualified investment managers), except where the transaction amounts, individu​
ally or in combination with other questionable transactions, constitute less than $100,000;
(2) Title I, Part 4, Sections 406 and 407(a), relating to prohibited transactions, except where the
threat of loss to the plan participants is de minimus;
(3) Title I, Part 4, Section 411, relating to prohibition against certain persons holding certain
positions;
(4) Title I, Part 4, Section 412, relating to the bonding requirements as applicable to the financial
institution itself.
b.
Where the financial institution, in respect to a plan, also serves as plan administrator or plan
sponsor, the agencies shall provide written notification of possible violations of the ERISA sections
enumerated in a. above and, in addition, shall provide written notification of possible violations of
Title I, Part I of ERISA relating to reporting and disclosure.
3.
The written notification to the DOL shall include the following:
a.
The name of the financial institution.
b.
The name of the plan.
c.
A brief description of the nature of the possible violation, and any corrective action
requested by the federal financial institution regulatory agency and/or initiated by the
federal financial institution regulatory agency.
4.
The DOL agrees that any information received from the federal financial institution regulatory
agencies pursuant to this agreement shall to the extent permissible by law be held in strict confidence
and may be used for investigative purposes only; and that no other use of such information shall
be made without the express written authorization of the agency that supplied such information.
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5. The written notification shall be sent to the Assistant Administrator for Enforcement, Pension Welfare Benefit Programs, U.S. Department of Labor, Washington, D.C. 20216.
For the Federal Financial Institution Regulatory Agencies:
Theodore E. Allison, Secretary Board of Governors of the Federal Reserve System
Date: December 9, 1980 Date: December 11, 1980
Date: December 10, 1980 Date: December 10, 1980 Date: December 12, 1980
For the U.S. Department of Labor Date: December 29, 1980

Hoyle L. Robinson Executive Secretary Federal Deposit Insurance Corporation
L. David Taylor, Director
Office of Examinations and Supervision
Federal Home Loan Bank Board
Rosemary Brady Secretary of the Board National Credit Union Board
Paul Homan
Senior Deputy Comptroller for Bank Supervision
Office of the Comptroller of the Currency
Ian D. Lanoff
Administrator of Pension and Welfare Benefit
Programs
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TBC-19
	Type: 
	Trust Banking Circular 
	Subject: 
	Fiduciary Purchases of Bonds When Bank Participates in Under​writing Syndicates 


TO:
Regional Administrators, Presidents of National Banks with Trust Powers (Attention: Senior
Trust Officer), and All Examining Personnel.
This circular sets forth the position of the Comptroller of the Currency concerning national banks purchasing for trust accounts securities which have been underwritten by bond syndicates of which the bank was a member.
BACKGROUND
National banks are authorized to deal in and to underwrite certain types of securities such as general ob​ligations of a state or political subdivision thereof. Underwriting of such securities frequently is done through syndicates. These syndicates may take the form of an "undivided account" or a "divided account." In an undivided account, each syndicate member is responsible for a specified share of any loss incurred by the syndicate, regardless of the amount of bonds that each syndicate member sells. In a divided account, each syndicate member is responsible only for the sale of the bonds allocated to it. The member of a divided account syndicate who sells all its allocation will not be responsible for any loss experienced if other syndicate members fail to sell their allocations.
POLICY
It has been a basic principle of the law of trusts that a trustee exercising discretionary powers violates its duty to the trust estate if it sells to itself as trustee property which it owns individually. This is called self-dealing. The corporate trustee violates this duty to its beneficiary if it purchases property for the trust from one of its own departments, as where it purchases for the trust securities owned by it in its securities or banking department. Thus, this duty would prohibit a corporate trustee from purchasing for its trust accounts securities that are being underwritten by the commercial department of the bank, either individually or as a member of a syndicate. This would preclude a corporate trustee from purchasing securities from the commercial department when the bank is a member of a divided syndicate. It would also preclude the purchase of securities from an affiliate of the corporate fiduciary when the affiliate is a member of a divided syndicate, even though the corporate fiduciary is not also a member.
An exception to this principle would occur when such purchases are specifically authorized by local law or the provisions of the governing trust instrument or directed, in writing, by an authorized power holder.
In addition, the purchase of securities by the corporate trustee from other members of a divided account is not precluded, so long as there is no agreement, tacit or express, between syndicate members to purchase each other's commitments.
In the case of a syndicate in the form of an undivided account where the corporate trustee is a member, the corporate trustee would also be violating its duty of undivided loyalty to its fiduciary accounts by purchasing securities from other members of the syndicate. Our examiners will criticize any direct purchases from members of an undivided account syndicate made while the syndicate is open. Examiners will also criticize the purchase of securities from affiliates of the corporate trustee when the affiliate is a member of an undivided syndicate, even though the corporate trustee is not also a member.
In addition to the foregoing, the purchase of securities which the bank or an affiliate has underwritten as a member of an undivided syndicate, either from another syndicate member or another intermediary, within sixty days of the close of a syndicate will create a rebuttable presumption of self-dealing. Among factors which are relevant to rebut this presumption are evidence establishing: the ultimate fairness of the price as established by market quotations or independent appraisals; the absence of other securities which would serve to the same degree the needs of the trust accounts; the absence of a pattern of purchasing securities immediately after the syndicate has closed; or the fact that numerous purchases of this security were made by parties independent of members of the syndicate at the time the purchase was made. Documentation establishing such factors should be obtained at the time of the transaction. As is the case with purchases from syndicate members during the life of the syndicate, this presumption of self-dealing arising from the purchase of securities within sixty days of the close of the syndicate would
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not apply when such purchases are specifically authorized by local law or the provisions of the governing trust instrument or are directed in writing by an authorized power-holder.
Should a corporate fiduciary purchase securities for fiduciary customers in violation of the foregoing principles, the bank must take appropriate corrective action. Such appropriate action includes sale of the securities at no loss to the trust estate; obtaining beneficiary consent, if all beneficiaries are sui juris; or obtaining court approval after full and complete disclosure of the facts and circumstances.
When the purchase is made by a common trust fund, full disclosure, subject to the review of this Office, may be an appropriate remedy of the self-dealing transaction. In these circumstances, the Office of the Comptroller of the Currency will generally require:
(1) disclosure to every ascertainable holder of a vested beneficial interest in a trust account having an
interest in the common trust fund during the period the fund held the securities;
(2) disclosure that the bank's trust department violated federal regulations prohibiting self-dealing; (3)
complete disclosure of the facts and events which occurred, the parties or entities involved, and the terms
of the syndicate agreement in relation to the securities purchased; and (4) disclosure of the amount of
depreciation, if any, as a percentage of the purchase price of the securities on the date of disclosure.
National banks should adopt written policies and implement procedures to ensure that self-dealing transactions as outlined in this Circular do not occur. Examiners will criticize those situations where it is determined that adequate controls are not in place. Further, this Office will require that self-dealing syndicate transactions are remedied in a manner described above.
Questions concerning the contents of this issuance should be directed to Donald R. Johnson, Director for Trust Examinations, at (202) 447-0445.
Paul M. Homan
Senior Deputy Comptroller for Bank Supervision
September 25, 1981
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TBC - 20
Type:
Trust Banking
Subject:
Adoption of Revised Form TA-1
Circular
TO:
Chief Executive Officers of All National Banks, Regional Administrators and All Examining
Personnel
The Office of the Comptroller of the Currency has adopted a revised Form TA-1 for registration of national bank transfer agents.
Attached is a copy of Form TA-1 and instructions for its use. The instructions clearly describe the conditions under which Form TA-1 must be filed as a registration or as an amendment to a registration. The Comptroller will require use of revised Form TA-1 for any registration, or amendment to registration, occurring on or after June 28, 1982.
Questions regarding this Banking Circular or Form TA-1 may be directed to the Chief National Bank Examiner's Office, Trust Examinations Division, (202) 447-1731.
Paul M. Homan
Senior Deputy Comptroller for Bank Supervision
Enclosures
June 23, 1982
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UNIFORM FORM FOR REGISTRATION AS A TRANSFER AGENT     ««"»„'«"B.
REG/FILE NUMBER
ANQ F()R AMENDMENT TO REGISTRATION PURSUANT TO         SHTtaScc
SECTION 17A OF THE SECURITIES EXCHANGE ACT OF 1934       %$!ei£n°,'wc 3^*0026
FORMTA-1
E,p,,.,,onD.,. 1U30/B4
jENERAL: Form TA 1 is to be used to register 01 amend registration as a transfer agent with the Comptroller of the Currency, the Board of Governors of , iii> H'riurHl Hesttrve System, the Federal Deposit Insurance Corporation or the'Securities and Exchange Commission pursuant to Section 17A of the S<>> unties Exchunge Act of 1934. Read all instructions before completing the Form. Please print or type all responses.
1
APPROPRIATE REGULATORY AGENCY (Check One) (See General Instruction D)
G Comptroller of the Currency
CD Board of Governors of the Federal Reserve System
D Federal Deposit Insurance Corporation
CD Securities and Exchange Commission
2
HLING STATUS OF THIS FORM (Check One)
D Registration
D Amendment to Registration
3j FULL NAME OF REGISTRANT
I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I Name, Continued
I     I     I     I     I     I     I     I     I     I     I     I     I     I     I    1     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I Previous Name, if Being Amended
I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I Previous Name, Continued
I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I
3b FINANCIAL INDUSTRY NUMBER STANDARD (FINS) NUMBER (See Special Instruction A1)
I     I     I     I     I     I     I
3c ADDRESS OF PRINCIPAL OFFICE WHERE TRANSFER AGENT ACTIVITIES ARE, OR WILL BE,  PERFORMED (See Special Instruction A2) Number and Street
I     I     i     I     i     i     i     i     i     I     i     I     i     i     I     I     I     I     I     I     I     I     I     I     I     I     I     I     I     i     l     l     i     l     l     i     l     i     I
City
State
Zip Code
I    I    l    I    I    I    I    I    l    I    I    I    I    I    I    I    I    I    I    I    I
I    I    I         I    i    i    i    i    i    i    i    i    I
Area Code
Number
3d TELEPHONE NUMBER
I     I     I     I
I     I     I     I     I     I     I     I
3c MAILING ADDRESS. IF DIFFERENT FROM RESPONSE TO QUESTION 3c Number and Street
City
State
Zip Code
I     i     i     i     i     i     i     i     i     i     i     l     i     i     l     l     l     l     l     l     I
I    l     I
I    i     i     i     i     i     i     i     i     I
4   DOES REGISTRANT CONDUCT, OR WILL IT CONDUCT, TRANSFER AGENT ACTIVITIES AT ANY LOCATION OTHER THAN THAT
GIVEN IN QUESTION 3c ABOVE? (If Yes. Provide Address(es))
Yes D     No D
	Number and 1     I     I     I 
	Street
1    1    1    1    1    1 
	II     
     1     1     1     1     1     1 
	1    1    I    I    1    1    1    I    1    1    1    1    I 

	City
1    I    1    1 
	l    1    1    l    l    l 
	State
i    i    i    i    i    i    i    i    i    i    1         III 
	Zip Code
1    i    1    1    1    i    i    i    i    1 

	Nunibfi and 'ill 
	Street
1     1     1     1     1     1 
	i    i    l    l    l    I    I    I    I    I    1    I    I    1    I 
	1    I    I    I    l    l    1    I    l    l    l    i    i 

	lily
i     1     I     1 
	l     i     l     i     i     i 
	State

    i    i    i    i    1         III 
	Zip Code
1    i    i    i    i    i    i    i    i    1 



Delete C
Delete D
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FORMTA-1 (Page 2)
5.
DOES REGISTRANT ACT, OR WILL IT ACT, AS A TRANSFER AGENT SOLELY FOR ITS OWN SECURITIES AND/OR SECURITIES OF
AN AFFILIATE(S)? (See Special Instruction AS}
DYes     DNo
6.
HAS REGISTRANT, AS A NAMED TRANSFER AGENT, ENGAGED, OR WILL IT ENGAGE, A SERVICE COMPANY TO PERFORM ANY
TRANSFER AGENT FUNCTIONS? (See Special Instruction A6)
D Yes     DNo
flf Yes. provide the names and addresses of all service companies engaged, or that will be
engaged, by the registrant to perform its transfer functions)
Name
Number and Street
I   I
I    M    M    M    I
City
I   M   M
I   I   I   i   I   I   I   I   I   I   I   I

State

I    I    I   I   M   M   If   I
Zip Code
I    I    I    I    I    l-l    I    I    I    I

Delete D
lilt
Name
I    I    I    I    I    I    I    I    I
Number and Street
'    I    I    I    I    I    I
City
I
I    I    I    I

I
I

J_

State

I    I    I    I   I   I    I
Zip Code
Mil-Ill

D
7   HAS REGISTRANT BEEN ENGAGED, OR WILL IT BE ENGAGED, AS A SERVICE COMPANY BY A NAMED TRANSFER AGENT TO PERFORM TRANSFER AGENT FUNCTIONS? (See Special Instruction A6)
D Yes      D No
(If Yes. provide the name(s) and the FINS number(s) of the named transfer agent(s) for which the
registrant has been engaged, or will be engaged, as a service company to perform transfer agent
functions)
Name
M    M    I    I
I
I    I

FINS No.
I    I    M    I    I

Delete D
D D D D
8. EXECUTION. The Registrant submitting this Form, and the person executing it hereby represent that all tha Information contained herein ll true, correct, and complete. ATTENTION: Intentional misttatements or omission* of fact constitute Fadaret criminal violation*, tee 1C U.i.C. 1001 and 15U.S.C. 78ff(a).
MANUAL SIGNATURE (Official Responsible for Form)

TITLE (Official Responsible tor-Form)
(First Name, Middle Name, Last Name)
I   I    II   II    II    II   I    I   II    I    I   II   I    II    I   I    I    !    I    I   I    I    II   I
Month    Day        Year
FDIC 6342/01 (11 -84) Page Two
276
Trust Banking Circulars
Fiduciary Issuances
INSTRUCTIONS FOR USE OF FORM TA-1
UNIFORM FORM FOR REGISTRATION AND AMENDMENT TO REGISTRATION AS A TRANSFER AGENT PURSUANT TO SECTION 17A OF THE SECURITIES EXCHANGE ACT OF 1934.
ATTENTION: Certain statutes applicable to transfer agents are referenced or summarized below. Transfer agents are urged to review all applicable provisions of the Federal securities laws.
I. General Instructions for Filing and Amending Form TA-1.
A.
Terms and Abbreviations. The following terms and abbreviations are used throughout these
instructions:
1. "Act" refers to the Securities Exchange Act of 1934.
2. "ARA" refers to the appropriate regulatory agency, as defined in Section 3(a)(34)(B) of the Act.
See General Instruction D below.
3. "Federal Bank Regulators" or "FBRs" refers to the Office of the Comptroller of the Currency, the
Board of Governors of the Federal Reserve System, and the Federal Deposit Insurance
Corporation.
4. "Form TA-1" includes the Form and any attachments to that Form, whether filed as a registration
or an amendment to registration.
5."Registrant" refers to the entity on whose behalf Form TA-1 is filed.
6. "SEC" refers to the Securities and Exchange Commission.
7. "Transfer agent" is defined in Section 3(a)(25) of the Act as any person who engages on behalf
of an issuer of securities or on behalf of itself as an issuer in at least one of the functions
enumerated therein.
B.
Who Must File. Under Section 17A(c)(1)of the Act, it is unlawful for any transfer agent to perform any
transfer agent function with respect to any qualifying security unless that transfer agent is registered
with its ARA. A "qualifying security" is any security registered under Section 12 of the Act. Thus,
qualifying securities include securities registered on a national securities exchange pursuant to
Section 12(b) of the Act as well as equity securities registered pursuant to Section 12(g)(1) of the
Act for issuers that have total assets exceeding $1,000,000 and a class of equity securities (other
than exempted securities) held of record by 500 or more persons.
In addition, qualifying securities include equity securities of registered investment companies and certain insurance companies that would be required to be registered under Section 12(g) except for the exemptions provided by subsections (g)(2)(B) and (g)(2)(G), respectively, of Section 12, i.e., when the asset and shareholder criteria of Section 12(g)(1)(B) are met,
C.
When to File. Before a transfer agent may perform any transfer agent function for a qualifying security,
it must apply for registration on Form TA-1 with its ARA and its registration must become effective.
Instructions for amending Form TA-1 appear at General Instruction F, below,
D.
How and Where to File; Number of Copies. Each registrant must file Form TA-1 with its ARA and if
a registrant's ARA is a FBR, a copy of the registration or any amendment also must be filed with the
SEC. However, the FBRs will send the submitted filings to the SEC on behalf of their registrants to
satisfy that requirement. A registrant may determine the name and address of its ARA from the
following:
1.
A national bank or a bank operating under the Code of Law for the District of Columbia, or a
subsidiary of any such bank, registers with the Comptroller of the Currency, at:
Office of the Comptroller of the Currency Administrator of National Banks Trust Examinations Division Washington, D.C. 20219
2.
A state member bank of the Federal Reserve System, a subsidiary thereof, a bank holding
company, or a subsidiary of a bank holding company which is a bank other than a bank specified
in clause (1) or (3) of this section, registers with the Board of Governors of the Federal Reserve
System, at:
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Board of Governors of the Federal Reserve System Trust Activities Program Washington, D.C. 20551
3.
A bank insured by the Federal Deposit Insurance Corporation (other than a bank which is a
member of the Federal Reserve System) or a subsidiary thereof registers with the Federal Deposit
Insurance Corporation, at:
Federal Deposit Insurance Corporation DBS Review Unit Room 5130 Washington, D.C. 20429
4.
All other transfer agents register with the Securities and Exchange Commission, at:
Securities and Exchange Commission Division of Market Regulation Washington, D.C. 20549
If the registrant's ARA is a FBR, the registrant must file the original and two copies of any registration or amendment with the appropriate FBR and need not file directly with the SEC. If the registrant's ARA is the SEC, the registrant must file with the SEC the original and three copies of any registration or amendment. The original copy of Form TA-1 must be manually signed and any additional copies may be photocopies of the signed original copy. All copies must be legible, on good quality 81/2x11 inch white paper. The registrant must keep an exact copy of any filing for its records.
E.
Effective Dates. Registration of a transfer agent becomes effective thirty days after receipt by the
ARA of the application for registration, unless the filing does not comply with applicable require​
ments or the ARA takes affirmative action to accelerate, deny or postpone registration in accordance
with the provisions of Section 17A(c) of the Act.
F.
Amending Registration. Each registrant must amend Form TA-1 within sixty calendar days following
the date on which information reported therein become inaccurate, incomplete or misleading.
II. Special Instructions for Filing and Amending Form TA-1.
A. Registration. Respond in full to all questions. If the appropriate response to a question is "none," or if any question is "not applicable," respond with "none" or "N/A," respectively.
1. In answering Questions 3.b. and 7, the term "Financial Industry Number Standard" ("FINS" num​
ber) means a six-digit number assigned by The Depository Trust Company ("DTC") to persons
engaged in securities transactions. Registrants that do not have a FINS number may obtain one
free of charge by writing to DTC at DTC, I.D. Task Force, 7 Hanover Square - 24th Floor, New York,
New York, 10004, stating its name, address, and type of business (such as "bank" or "non-bank
transfer agent").
2. State in Question 3.c. the full address of the registrant's principal office where transfer agent
activities are, or will be, performed; a post office box number is not acceptable. State in response
to Question 3.e. the registrant's mailing address if different from the response to Question 3,c. You
may provide only a post office box in response to Question 3.e. Do not enter the address of any
service company.
3. If additional space is needed to answer Questions 4,6, and 7, photocopy the appropriate page(s)
of a blank Form TA-1, and continue such answers thereon.
4. In answering Questions 4,6, and 7 do not check any of the boxes marked "Delete." These boxes
are to be used only when amending Form TA-1.
5. In answering Question 5, for purposes of this form, a transfer agent is an "affiliate" of, or "affiliated"
with, a person, if the transfer agent directly, or indirectly through one or more intermediaries,
controls or is controlled by, or is under common control with, that person.
6. In answering Questions 6 and 7, a "named transfer agent" is a transfer agent engaged by the
issuer to perform transfer agent functions for an issue of securities. There may be more than one
named transfer agent for a given security issue (e.g., principal transfer agent, co-transfer agents
or outside registrars).
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A "service company" is an entity that is engaged by a named transfer agent to perform transfer agent functions for that named transfer agent and is sometimes referred to as a service bureau, private label service, transfer processing service, service agent, outside service center or security holder recordkeeping service.
B.
Amending Registration. When amending Form TA-1, the registrant must identify itself and the filing
by answering Questions 1 through 3. Otherwise, only answer questions that require amendment.
When adding new information, enter that information into the appropriate spaces. When deleting
information from a prior filing repeat the information exactly as it appeared in the prior filing and check
the corresponding box marked "Delete."
C.
Execution of Form TA-1 and Amendments Thereto. A duly authorized official or a principal of the
registrant must execute Form TA-1 and any amendments thereto at Question 8 on behalf of that
registrant. For a corporate registrant, the term "official" includes chairman or vice-chairman of the
board of directors, chairman of the executive committee, or any officer of the corporation who is
authorized by the corporation to sign Form TA-1 on its behalf. For a non-corporate registrant, duly
authorized principal means a principal of the registrant who is authorized to sign Form TA-1 on its
behalf.
The name of the individual signing Form TA-1 shall be stated in full (i.e., first name, middle name and last name). Initials are not acceptable, unless they are part of the individual's legal name.
By executing Form TA-1, the registrant agrees and consents that notice of any proceeding under the Act by the FBRs or the SEC involving the registrant may be given by sending such notice by registered or certified mail or confirmed telegram to the registrant, "Attention Officer in Charge of Transfer Agent Activities," at its principal office for transfer agent activities as given in response to Question 3.c. of Form TA-1.
III. Notice.
Under Sections 17, 17A(c) and 23(a) of the Act and the rules and regulations thereunder, the ARAs are authorized to solicit from applicants for registration as a transfer agent and from registered transfer agents the information required to be supplied by Form TA-1. Disclosure to the ARA of the information requested in Form TA-1 is a prerequisite to the processing of Form TA-1. The information will be used for the principal purpose of determining whether the ARA should allow an application for registration to become effective or should deny, accelerate or postpone registration to an applicant. Information supplied on this Form will be included routinely in the public files of the ARA and will be available for inspection by any interested person.
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TBC - 22
Type:
Trust Banking Circular
Subject:
The Use of Repurchase and Re-
verse Repurchase Agreements in Trust Accounts
TO:
Deputy Comptrollers, Regional Administrators, Senior Trust Officers of National Banks with
Trust Powers and All Examining Personnel
This circular is effective immediately and rescinds Trust Banking Circular 14, dated June 26, 1979 as it applies to repurchase agreements.
PURPOSE
This circular recommends policies and procedures to be followed by national bank trust departments that purchase or sell repurchase agreements.
DEFINITIONS
A repurchase agreement is the transfer of a security for the immediate acquisition of funds with a simultaneous agreement to reacquire the security at a later date.
A reverse repurchase agreement is an acquisition of a security (or certain rights to a security) by an investor under a simultaneous agreement to resell the security. Funds are conveyed to the owner of the security. A reverse repurchase agreement should be administered as if it were a secured loan.
GENERAL CONSIDERATIONS
Before a national bank trust department engages in repurchase agreement transactions, it must be determined that their use is legally permissible. The legality of these transactions depends upon the instruments establishing the fiduciary relationship and on the rules of investment governing the specific trust account. This standard, as stated in 12 CFR 9.11, is local law or part of the Employee Retirement Income Security Act of 1974(ERISA), depending upon the type of account involved. In addition, the use of these contracts or the strategy being implemented must be appropriate for the particular account, and the role of the proposed investment or strategy within the overall portfolio must be considered.
The applicable investment rules governing employee benefit trusts are set forth in Section 404 of ERISA, 29 U.S.C. 1104. Section 404 provides that a fiduciary shall discharge his duties with respect to an employee benefit plan "with the care, skill, prudence and diligence under the circumstances then prevailing that a prudent man acting in like capacity and familiar with such matters would use in the conduct of an enterprise of a like character and with like aims."
This "prudence" rule is explained in greater detail in regulations promulgated by the Department of Labor (29 CFR 2550). Under this "prudence" rule, which departs from traditional trust law in certain respects, the relative risk of a specific investment or investment plan does not render such investment or investment course of action either prudent or imprudent per se. The prudence of an investment decision should be judged on the basis of the proposed investment's role in the portfolio.
The Department of Labor has also issued Prohibited Transaction Exemption 81-8 (Federal Register Vol. 46, No. 15 dated 1/23/81) which permits employee benefit plans to engage in certain repurchase agreements, notwithstanding the prohibited transaction restrictions of ERISA. These activities are exempt from the restrictions of Section 406 (a)(1 ),(A),(B), and (D) of ERISA and from the taxes imposed by Section 4975 (a) and (b) of the Internal Revenue Code. If the repurchase agreement involves securities other than United States obligations or agencies, the acquisition of the other securities cannot violate the restrictions imposed by ERISA on a plan's acquisition or holding of employer securities. This exemption is not available with respect to a repurchase agreement where the seller (the bank, broker-dealer, or dealer) or an affiliate of the seller has discretionary authority or control with respect to the investment of the plan assets involved in the transaction. Exemption 81-8 should be reviewed in detail prior to an employee benefit plan's participation in a repurchase agreement with a party-in-interest.
All other trust accounts are governed by the law of the state (in most cases, the "prudent person" rule) in which the bank fiduciary is located. Whether a given investment or investment course of action is permissible under this standard depends upon the circumstances and needs of the account in question, and if the practice is consistent with that law and with the terms of the governing instrument. It should be
280
Trust Banking Circulars
Fiduciary Issuances
noted that, in some jurisdictions, particular investments may be deemed to be speculative and objectionable per se. Certain jurisdictions may also maintain "legal lists" of investments for some classes of fiduciaries.
The Comptroller of the Currency has taken the position that a repurchase agreement is not the equivalent of an investment in U.S. government securities. If a particular trust agreement specifies investments are to be made in U.S. government securities, repurchase agreements will not satisfy this requirement.
PROCEDURES
National bank trust departments may engage in the use of repurchase agreements if they are legally permissible under the appropriate standard, and if the specific strategy being implemented is appropriate for the portfolio. We suggest the following minimal guidelines be observed:
1. The trust department should obtain an opinion of bank counsel concerning the legality of such
activities prior to engaging in these transactions. For collective investment accounts, the activity
must be legally permissible for all the participating accounts, and the investment fund plan must
specifically indicate that the fund may engage in these transactions. Each participating account in
an existing fund that engages in those transactions should be notified of the expanded authority
regarding repurchase agreements.
2. Trust department management must know the financial condition of the parties with whom they are
doing repurchase agreement business. Credit analysis should be performed on all borrowers of both
funds and securities. Portfolio managers should avoid concentrations of repurchase agreements
with one firm.
3. Repurchase transactions should be entered into pursuant to a written agreement that outlines the
duties and responsibilities of the participants. Procedures for collecting coupon payments occurring
prior to the termination date of the repurchase transaction should be outlined in the agreement.
4. The written agreement should describe the specific procedures regarding collateral control and
coverage on reverse repurchase agreements. The following procedures should be in place:
· Trust department funds should not be paid until acceptable types of properly assigned securities
are delivered to the trust department or to an independent safekeeping agent.
· Registered securities serving as collateral on extended term (30 days or more) transactions
should be registered in a particular trust account's name or in that of a nominee of the trust
department.
· Trust department funds should only be advanced against predetermined collateral margins or
discounts.
· The percentage of advances on collateral margin or the extent of discount from the collateral
market value should be determined by: the type of security pledged, the maturity of the security,
the historic and anticipated price volatility of the security, and the maturity of the "reverse repro"
agreement.
· Collateral margin or discount should be supported by a maintenance agreement which will
require sufficient collateral margin over the life of the reverse repurchase agreement. The margin
maintenance agreement should provide for additional margin calls in the event that the market
value of the collateral falls below acceptable levels. Collateral should be frequently revalued to
determine compliance with margin maintenance requirements.
5.
In the case of trust departments engaged in lending trust1 or custodial securities via repurchase
agreements, the written repurchase agreement should address:
· Acceptable types of collateral.
· Minimum amount or value of margin to be maintained at all times. Collateral margin should provide
coverage for accrued interest on bonds being lent via the repurchase agreement.
281
Trust Banking Circulars
Fiduciary Issuances
•
Margin maintenance requirements that will maintain sufficient margin over the life of the loan. The
agreement should provide for additional margin calls in the event that the market value of the
loaned securities increases.
All securities lending transactions by national bank trust departments via repurchase agreements or otherwise should be performed in accordance with this circular.
6. Policies should be in place to ensure that repurchase agreements are not purchased from or sold to the commercial department of the bank for a trust account unless:
· The purchase is specifically permitted by the instrument creating the fiduciary relationship, or
· A court order is obtained permitting the transaction, or
· Local law specifically authorizes the transaction.
Any other transactions in own bank repurchase agreements will be considered in violation of 12 CFR 9.12.
Under no circumstances may a collective investment fund, trusted by a national bank, engage in repurchase agreements with the commercial department of its own bank. This will be considered a violation of 12 CFR 9.12 and 11 CFR 9.18(b)(8)(i).
If questions arise regarding this circular, please contact the Trust Examinations Division, (202)447-1731 or the Investment Securities Division, (202)447-1901, Washington, D.C. 20219.
John F. Downey
Chief National Bank Examiner
June 24, 1983
1The Department of Labor has issued Prohibited Transaction Exemption 81-6 (Federal Register, Vol. 46, No. dated 1/23/81) which permits the lending securities by employee benefit plans to banks and broker-dealers who are parties-in-interest with respect to such plans, provided the conditions specified in the exemption are met. In order to qualify for the exemption, neither the borrower, nor an affiliate of the borrower, can have discretionary control with respect to the investment of plan assets, nor render investment advice with respect to these assets. The exemption provides that the loan must be made pursuant to a written agreement, provisions regarding a minimum acceptable level for collateral based on the market value of the loaned securities are included in the exemption. Also included in the exemption are procedures regarding termination of such a loan arrangement. Exemption 81-6 should be reviewed in detail prior to an employee benefit plan's participation in a securities lending arrangement with a party-in-interest.
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TBC - 23
Type:

Trust Banking Circular

Subject:
Policy of the OCC With Respect to
Trust Department Purchase of Securities Through Affiliated Discount Brokerage Companies
TO: Chief Executive Officers of All National Banks, Deputy Comptrollers and All Examining Personnel
This is to clarify the position of this Office regarding the permissibility under 12 CFR 9 of national banks making purchases of securities for trust accounts which they are administering, through discount brokerage companies which are affiliated with the bank, either as an operating subsidiary or holding company affiliate.
The general rule followed by this Office is that national banks may only effect securities transactions through such an affiliated company if the transactions are performed on a nonprofit basis. This would permit such transactions if a fee were imposed which covered the cost of effecting the transaction and no more. However, in such cases the national bank would be expected to have justification in its records, showing through a detailed cost analysis that the amount of the fee which was charged was justified by the cost. Under no circumstances should the bank or its affiliate make a profit from such transactions.
An exception to the foregoing exists in cases where specific authority to effect transactions through the affiliate exists in the appropriate governing instrument, or local law. In addition, in that limited number of cases where all beneficiaries of a particular fiduciary account are ascertained and competent, such transactions may be authorized by those beneficiaries.
Finally, it should be noted that accounts which are subject to the provisions of ERISA must conform to the standards contained in that Act. It would appear that the use of an affiliated discount broker would be a prohibited transaction with a party at interest. Banks seeking an interpretation of that Act should make an appropriate request to the Department of Labor.
National banks will be expected to comply with the foregoing principles. Examiners of this Office will apply them in their examinations of the banks' fiduciary accounts.
John F. Downey
Chief National Bank Examiner
October 4, 1983
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TBC - 25
Type:

Trust Banking Circular

Subject:
Use of Commission   Payments by
Fiduciaries
TO:

Chief Executive Officers of National Banks authorized to execute trust powers and All Examining Personnel
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Note: This Issuance rescinds TBC-12 dated September 12, 1978.
Attached is Securities Exchange Release No. 34-23170. In the release the Securities and Exchange Commission (SEC) has clarified its interpretation of "brokerage and research services" as referred to in section 28(e) of the Securities Exchange Act of 1934. Section 28(e) provides a safe harbor to money managers, including bank fiduciaries, who use the commission dollars of their advised accounts to obtain investment research and brokerage services.
In its release, the SEC has revised a 1976 interpretive standard, in which it stated that Section 28(e) did not protect "products and services which are readily and customarily available and offered to the general public on a commercial basis." The revised standard now focuses on whether the product or service provides lawful and appropriate assistance to the money manager in the performance of the manager's investment decision making responsibilities, and discusses the permissibility of so-called "third-party" research under appropriate circumstances. The burden of proof remains on the money manager to establish that the value of the research is reasonable in relationship to the commissions paid. The release also permits the cost of a product or service which serves both research and non-research purposes to be allocated between soft dollars and the manager's own funds. The release states that the manager must be able to demonstrate that a fair and equitable allocation of the cost of a product has been made.
In accordance with the principles enunciated in the release, fiduciaries will be expected to maintain adequate books and records evidencing that allocations are made in good faith. Further, it will continue to be the responsibility of banks to ensure that they do not obtain, through the payment of soft dollars, services which are not properly classified as "brokerage" or "research" including office overhead expenses or expenses for administrative or other non-research services.
Banks also are reminded that allocations of products between research and non-research functions may pose a conflict of interest which should be disclosed to fiduciary clients. Release No. 34-23170, n. 13.
Also attached is Pension and Welfare Benefits Administration Technical Release No. 86-1. The bulletin was issued as clarification of the application of the fiduciary responsibility provisions of the Employee Retirement Income Security Act to "soft dollar" and directed commission arrangements.
The bulletin states that, although an investment manager may be involved in a "soft dollar" arrangement which qualifies for the safe harbor provided by section 28(e) of the Securities Exchange Act of 1934, the fiduciary who appoints the manager is not relieved of his ongoing duty to monitor the performance of the manager, including the use of "soft dollars". The bulletin also indicates that a plan sponsor may not direct brokerage transactions on behalf of a plan to benefit itself.
Questions regarding this circular may be directed to the Trust Examinations Division, (202) 447-1731.
Robert J. Herrmann
Deputy Comptroller of the Currency
Attachments
June 19, 1986
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ERISA TECHNICAL RELEASE NO. 86-1
FOR RELEASE: Thursday, May 22,1986
CONTACT: LINDA SHORE OFFICE: (202)523-8671
Statement on Policies Concerning Soft Dollar and Directed Commission Arrangements
This statement reflects the views of the Pension and Welfare Benefits Administration (PWBA) with regard to "soft dollar" and directed commission arrangements pursuant to its responsibility to administer and enforce the provisions of Title I of the Employee Retirement Income Security Act of 1974 (ERISA). Investment managers, plan sponsors and other members of the pension community which provide services to employee plans have expressed a great deal of interest in the application of the fiduciary responsibility provisions of ERISA to these arrangements.
"Soft dollar" and directed commission arrangements typically involve situations in which an investment manager of an employee benefit plan or other plan fiduciary purchases goods or services with a portion of the brokerage commission paid by a plan to a broker for executing a securities transaction. Prior to the elimination of fixed commission rates on stock exchange transactions, investment managers often purchased additional services with commission dollars beyond simple execution, clearance and settlement of securities transactions. After the elimination of fixed commission rates in May 1975, Congress, as part of the Securities Acts Amendments of 1975, added Section 28(e) to the Securities Exchange Act of 1934 (the 1934 Act) to address the practice whereby brokers provided investment managers with brokerage and research services. The Securities and Exchange Commission (the Commission) administers the 1934 Act and has exclusive authority to interpret the scope of Section 28(e) and the terms used therein.
Section 28(e) of the 1934 Act provides generally that no person who exercises investment discretion with respect to securities transactions will be deemed to have acted unlawfully or to have breached a fiduciary duty solely by reason of paying brokerage commissions for effecting a securities transaction in excess of the amount of commission another broker-dealer would have charged, if such person determined in good faith that the commission was reasonable in relation to the value of brokerage and research services provided by the broker-dealer. The limited safe harbor provided by Section 28(e) is available only for the provision of brokerage and research services to persons who exercise investment discretion with respect to an account as that term is defined in Section 3(a)(35) of the 1934 Act. The Commission has indicated that if a plan fiduciary does not exercise investment discretion with respect to the securities transaction or uses "soft dollars" to pay for non-research related services, the transaction falls outside the protection afforded by Section 28(e) of the 1934 Act and may be in violation of the securities laws and the fiduciary responsibility provisions of ERISA.
It has come to the attention of PWBA that ERISA fiduciaries may be involved in several types of "soft dollar" and directed commission arrangements which do not qualify for the "safe harbor" provided by Section 28(e) of the 1934 Act. In some instances, investment managers direct a portion of a plan's securities trades through specific broker-dealers, who then apply a percentage of the brokerage commissions to pay for travel, hotel rooms and other goods and services for such investment managers which do not qualify as research within the meaning of Section 28(e). In other instances, plan sponsors who do not exercise investment discretion with respect to a plan direct the plan's securities trades to one or more broker-dealers in return for research, performance evaluation, other administrative services or discounted commissions. The Commission has indicated that the safe harbor of Section 28(e) is not available for directed brokerage transactions.
A fiduciary for an ERISA plan, such as a trustee or investment manager, must meet the fiduciary responsibility standards set forth in part 4 of Title I of ERISA. These standards are designed to help ensure that the fiduciary's decisions are made in the best interests of the plan and are not colored by self-interest.
Section 403(c)(1) provides, in part, that the assets of a plan shall be held for the exclusive purpose of providing benefits to the plan's participants and their beneficiaries and defraying reasonable expenses of administering the plan. Section 404(a)(1) sets forth a similar requirement on how a plan fiduciary must discharge his duties with respect to the plan, and provides further that such fiduciary must act prudently and solely in the interest of the participants and beneficiaries. These basic provisions are supplemented by the per se prohibitions of certain classes of transactions set forth in section 406 of ERISA.
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Section 406(a)(1)(D) of ERISA prohibits a fiduciary of an ERISA plan from causing that plan to engage in a transaction if he knows or should know that the transaction would constitute a direct or indirect transfer to, or use by or for the benefit of, a party in interest, of any assets of that plan. Section 3( 14) includes, within the definition of "party in interest" with respect to a plan, any fiduciary with respect to that plan. Thus, section 406(a)(1)(D) would not only prohibit a fiduciary from causing the plan to engage in a transaction which would benefit a third person who is a party in interest, but it also would prohibit the fiduciary from similarly benefiting himself. In addition, section 406(b)(1) specifically prohibits a fiduciary with respect to a plan from dealing with the assets of that plan in his own interest or for his own account. Section 406(b)(3) supplements these provisions by prohibiting a plan fiduciary from receiving any consideration for his own personal account from any party dealing with the plan in connection with a transaction involving the assets of the plan.
When investment management responsibility has been properly delegated to an investment manager, the manager is responsible for all aspects of the investment process. The manager, in those cases, is required to act prudently both with respect to a decision to buy or sell securities as well as with respect to the decision concerning who will execute the transaction if such a delegation has occurred, the named fiduciary of the plan is not liable for the particular acts or omissions of the manager but has oversight responsibility to periodically review the investment manager's performance.
Where an investment manager has entered into a "soft dollar" arrangement, Section 28(e) of the 1934 Act does not relieve anyone other than the person who exercises investment discretion from the application of the fiduciary provisions of ERISA. Therefore, the fiduciary who appoints the investment manager is not relieved of his ongoing duty to monitor the investment manager to assure that the manager has secured best execution of the plan's brokerage transactions and to assure that the commissions paid on such transactions are reasonable in relation to the value of the brokerage and research services provided to the plan.
It is PWBA's understanding that where a plan sponsor or other plan fiduciary directs the investment manager to execute securities trades for the plan through one or more specified broker-dealers, the direction generally requires the investment manager to execute a specific percentage of the plan's trades or a specified amount of the plan's commission business through the particular broker-dealers, consistent with the manager's duty to secure best execution for the transactions.
A plan sponsor's decision to direct brokerage transactions must be made prudently and solely in the interest of the participants and beneficiaries. In directing a plan's brokerage transactions, the sponsor has an initial responsibility to determine that the broker-dealer is capable of providing best execution for the plan's brokerage transactions. In addition, the sponsor has an ongoing responsibility to monitor the services provided by the broker-dealer so as to assure that the manager has secured best execution of the plan's brokerage transactions and that the commissions paid are reasonable in relation to the value of the brokerage and other services received by the plan.
In considering "soft dollar" and directed commission arrangements, ERISA's prohibited transaction provisions also must be taken into account. A fiduciary with respect to an ERISA plan is generally prohibited, by section 406(b)(1) from causing the plan to engage in a transaction if the fiduciary has an interest in the matter which may affect the fiduciary's best judgment as a fiduciary. For example, an employer which is the named fiduciary for its plan and which does not exercise investment discretion would normally be prohibited from directing the plan's brokerage transactions through a designated broker-dealer who agrees to utilize a portion of the brokerage commissions received from the plan to procure goods or services for the benefit of the employer. (As previously noted, section 28(e) is unavailable for such brokerage transactions.) Each use of the broker-dealer that results in the receipt of goods and services by the employer following that designation would create an additional violation of sections 406(a)(1)(D) and 406(b)(1) of ERISA. In addition, where the relief provided by Section 28(e) is unavailable, the receipt by a fiduciary (i.e., the employer) of goods or services for its own personal account from a party (i.e., the broker-dealer) dealing with a plan in connection with a transaction involving the assets of the plan would, in the opinion of PWBA, constitute a violation of section 406(b)(3). Such an arrangement would also violate sections 403(c)(1) and 404(a)(1) to the extent that the employer is benefiting from its use of its position.
However, where an investment manager directs brokerage transactions through a designated broker-dealer to procure goods and services on behalf of the plan, and for which the plan would be otherwise obligated to pay, such use of brokerage commissions ordinarily would not violate the fiduciary provisions of ERISA, provided that the amount paid for the brokerage and other goods and services is reasonable,
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and the investment manager has fulfilled its fiduciary duty to obtain best execution for the plan's securities transactions. This result does not depend on the availability of the "safe harbor," under Section 28(e) for these transactions.
In applying the fiduciary responsibility provisions of ERISA to the various "soft dollar" and directed commission arrangements that fall outside of the protection of Section 28(e), it is apparent to PWBA that issues are raised under section 406of ERISA when ever there is an inducement for the investment manager or other plan fiduciary to direct plan brokerage transactions through particular broker-dealers. The following examples illustrate the application of the fiduciary responsibility provisions of ERISA to "soft dollar" and directed commission arrangements:
(1) Employer X instructs the master trustee of its plan to direct all plan brokerage transactions through
Broker-Dealer B. Part of the commissions are rebated to the master trustee to reduce its fees. The plan
provides that administrative costs, including the fees of the master trustee, are to be paid by the plan.
Under these circumstances, this transaction would not, in itself, constitute a violation of the prohibited
transaction provisions of ERISA since the "soft dollars" are being used for the exclusive benefit of the plan
which generated the commissions. However, in order to act prudently under section 404(a)(1) of ERISA,
Employer X would be obligated to initially determine that Broker-Dealer D is capable of providing best
execution of the plan's brokerage transactions. In addition, Employer X must also periodically monitor the
execution of the plan's brokerage transactions and evaluate whether the brokerage commissions paid by
the plan are reasonable in light of the total services received by the plan. Moreover, Employer X would
be obligated to assure that the arrangement does not result in the payment of unreasonable compensation
to the master trustee.
(2) Money Manager A enters into an arrangement with Broker-Dealer B whereby Money Manager A would
direct brokerage on behalf of its managed plan accounts which would generate fees of $500,000 per year
to Broker-Dealer B. In return, Broker-Dealer B would provide bookkeeping services that do not constitute
research under Section 28(e) for the general corporate purposes of Money Manager A. Money Manager
A has engaged in an act prohibited by sections 406(a)(1)(D), 406(b)(1) and 406(b)(3) of ERISA since
Money Manager A has exercised its fiduciary authority over plan assets to benefit itself. Such a transaction
would also violate the exclusive purpose provisions of sections 403(c)(1) and 404(a)(1) of ERISA. In these
circumstances, the relief provided by Section 28(e) would not be available because the "soft dollars" are
paid for services other than research.
(3) The named fiduciaries of Plan P retain Money Manager C to manage part of the assets of Plan P. Money
Manager C directs the plan's brokerage transactions through Broker-Dealer D. In return, Broker-Dealer
D will provide research on tax-exempt securities to Money Manager C. Although tax-exempt securities
would not be a suitable investment for Plan P, Money Manager C has determined that this research would
be useful to his managed accounts as a whole. Money Manager C's arrangement with Broker-Dealer D
is therefore encompassed by Section 28(e)of the 1934 Act. However, in retaining Money Manager C, the
named fiduciaries of Plan P are required under section 404(a)(1) of ERISA to periodically review the
execution secured by Money Manager C and ensure that the brokerage commissions paid by Plan P to
Broker-Dealer D are reasonable.
The foregoing discussion is intended to provide general guidance as to the nature of the analysis applicable to these situations. The discussion should not be viewed as expressing an opinion with respect to any specific case.
1
See Securities Exchange Act Release No. 34-23170 (April 23, 1986).
2
See Section VI of Securities Exchange Act Release No. 34-23170 (April 23, 1986).
3Section 405 of ERISA limits the liability of certain plan fiduciaries if management of plan assets has been properly delegated to an investment manager.
4 In PWBA's view, an investment manager's responsibility to seek best execution under the circumstances requires the manager to consider not only the cost of the commissions for the transaction but the quality reliability of the execution.
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BC-218
Type:
Banking Circular
Subject:
Sweep Fees
TO:
Chief Executive Officers of National Banks Authorized to Exercise Fiduciary Powers,
Deputy Comptrollers (District), and Examining Personnel
PURPOSE
This issuance cautions national banks concerning certain trust department uses of "sweep" cash man​agement programs under circumstances in which banks receive supplemental fees for participation of fiduciary accounts in the programs.
BACKGROUND
As a means to meet their responsibility to obtain the maximum return for fiduciary cash balances which are awaiting investment or distribution, a number of national banks have acquired or established programs for the systematic investment of such balances in various short-term investment media commonly referred to as "sweep" systems. Some of these banks directly or indirectly have imposed additional or supplemental fees on fiduciary accounts for performing this cash management function.
A.
"Sweep Fees"
It is not clear whether under the laws of the various states governing trusts a fiduciary may charge an additional fee beyond that specified by the governing instrument for performing what is now recognized as being one of its basic responsibilities. While it is recognized that additional fees may be taken where the trustee renders professional or other services not usually performed by trustees in tine administration of a trust it is uncertain whether, in the case of national banks, a sweep fee generally falls into this category. See 12 CFR 9.10. Thus, this Office cautions that the laws of the various states governing trusts may prohibit a fiduciary from charging sweep fees unless specific authority to impose such a charge exists in the appropriate governing instrument, court order, or valid consents are obtained after full disclosure from all parties in interest. See, generally, Restatement (Second) of Trusts §§ 242(d), (f), (h) and (i)(1957). We note that the staff of the Board of Governors of the Federal Reserve System ("Board"), in an opinion dated March 20,1985, has concluded that the imposition of a sweep fee raises a conflict of interest issue where the fiduciary has investment discretion. The Board advised fiduciaries to obtain appropriate authorization after proper disclosure.
This Office encourages national banks to obtain a reasoned opinion of counsel as to the permissibility of the practice of charging sweep fees under applicable local law. To the extent that the practice is not pro​hibited under local law, the Office will accept that sweep fees are compensation for separate trust services. Therefore, the reasonableness of a sweep fee is governed by 12 CFR §9.15(a). That rule provides in pertinent part that
[i]f the amount of compensation for acting in a fiduciary capacity is not regulated by local law or provided for in the instrument creating the fiduciary relationship or otherwise agreed to by the parties, a national bank acting in such capacity may charge or deduct a reasonable compensation for its services.
12CFR§9.15(a).
With respect to the legality of this practice for accounts subject to ERISA, banks are encouraged to seek the prior advice of the Department of Labor. We observe in this regard that, in a letter dated August 1,1986, the Department of Labor concluded that section 408(b)(2) of ERISA does not exempt from the prohibition in section 406(b) sweeps into in-house funds when a bank uses its fiduciary authority over plan funds to increase the amount of its compensation by determining the timing or amount of plan funds to be transferred into the sweep fund. The August 1,1986 letter states, however, that under appropriate circum​stances sweeps into in-house funds may constitute "ancillary services" under section 408(b)(6) of ERISA for which bank fiduciaries may charge additional fees.
B.
Disclosure
As a matter of prudent banking practice, national banks are encouraged to disclose fully fees taken in their periodic statements to fiduciary account parties in interest. Such disclosure normally would be made at least annually, and should be in a separate line item which states in dollars and cents the total amount of such fees charged or attributed to the account since the previous report.
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ORIGINATING OFFICE
Questions regarding this issuance may be directed to the Trust Examinations Division (202) 447-1731.
Robert J. Herrmann
Senior Deputy Comptroller of the Currency
October 31, 1986
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BC-219
Type:
Banking Circular
Subject:        12b-1 Funds
TO:
Chief Executive Officers of National Banks Authorized to Exercise Fiduciary Powers,
Deputy Comptrollers (District), and Examining Personnel
PURPOSE
This issuance is intended to warn national banks concerning the applicability of 12 CFR 9.12 to certain trust department uses of "12b-1 funds" under circumstances in which banks receive supplemental fees for participation of fiduciary accounts in the funds.
BACKGROUND
Rule 12b-1,12 CFR 270.12b-1, was issued by the Securities and Exchange Commission in 1980 pursuant to section 12(b) of the Investment Company Act of 1940(15 U.S.C.80a-1 et seq.). The Rule permits mutual funds ("12b-1 funds") to use fund assets to sell or distribute fund shares, and to compensate third parties in connection with such sale or distribution. Rather than charging fees, some bank fiduciaries have invested in 12b-1 mutual funds and received back from these mutual funds "service" fees. This practice raises questions both under 12 CFR 9.12 and ERISA.
A. "12b-1"Fees
Fees received from 12b-1 funds for investment by, or services performed for, fiduciary accounts pose an additional issue — the trustee's duty of loyalty. See, generally, Restatement (Second) of Trusts §170 (1957). In a typical 12b-1 transaction, the fiduciary enters into a contract with a specific mutual fund to receive compensation as a result of investing fiduciary funds in that mutual fund; in these situations, the fee generally is calculated as a percentage of the amount of trust assets invested by the bank in the fund. This receipt by the bank of fees from a third party is significantly different from the imposition by the bank of a charge on fiduciary accounts. The 12b-1 program contains a built-in incentive to continue the investment in the particular fund, over other forms of temporary investment. It is a fundamental principle of fiduciary law, which is reflected in this Office's regulations at 12 CFR 9.12, and which this Office believes is followed by the laws of the various states, that trustees cannot put themselves into a position where their interests might conflict with those of their trust beneficiaries. Specifically, a trustee breaches its duty of loyalty when it accepts from a third person any bonus or commission for any act done in connection with the administration of the trust. In the Office's view, receipt of 12b-1 fees by bank fiduciaries is subject to 12 CFR 9.12(a), which provides that
[u]nless lawfully authorized by the instrument creating the relationship, or by court order or by local law, funds held by a national bank as fiduciary shall not be invested in stock or obligations of, or property acquired from individuals or organizations in which there exists such an interest, as might affect the exercise of the best judgment of the bank in acquiring the property....
Moreover, this principle is expressed in the Restatement (Second) of Trusts §170(o)(1975), which, in the Office's view, reflects the laws of the majority of states.
Accordingly, national bank fiduciaries cannot accept fees from 12b-1 funds into which trust assets are invested, unless, in the case of non-ERISA accounts, specific authority exists for the practice. This would require at least one of the following: (a) specific authority in local law, (b) specific authority in the governing instrument or affirmative written consents after full disclosure by all parties in interest, or (c) court order. With respect to the legality of this practice for accounts subject to ERISA, banks must take whatever steps are necessary to assure themselves that the practice is legal.
Action
1.
Disclosure
As a matter of prudent banking practice, national banks are encouraged to disclose fully 12b-1 fees received in their periodic statements to fiduciary account parties in interest. Such disclosure normally would be made at least annually, and should be in a separate line item which states in dollars and cents the total amount of such fees attributed to the account since the previous report.
2.
Remedial Actions
National banks which engage in conduct inconsistent with their fiduciary duties may be subject to
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appropriate enforcement action. In addition, national banks that continue to receive 12b-1 fees in a manner inconsistent with 12 CFR 9.12(a) may be required to reimburse the amounts to the appropriate fiduciary accounts. Appropriate enforcement action may be considered by this Office, including public enforcement action, to compel this action by national banks discovered to be in violation of 12 CFR 9.12(a).
In addition, appropriate referrals may be made to other interested federal and state government agencies, including the Securities and Exchange Commission, with respect to any investment companies or individuals aiding and abetting conduct by national banks which is inconsistent with the foregoing.
ORIGINATING OFFICE
Questions regarding this issuance may be directed to the Trust Examinations Division (202) 447-1731.
Robert J. Herrmann
Senior Deputy Comptroller of the Currency
October 31, 1986
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EB - 90-5 Examining Issuance
Type
Examining Bulletin
Subject:
Fiduciary Analysis Procedures
TO:
Deputy Comptrollers, Department and Division Heads, and all Examining Personnel
PURPOSE
This bulletin contains an updated version of the fiduciary analysis procedures, including an updated request letter. The revisions are the result of suggestions from supervisory offices for improving the original procedures which were distributed on September 21, 1988. This bulletin will be included in the Issuances section of the revised Comptroller's Handbook for National Trust Examiners.
These revised procedures are designed for use in the ongoing supervision of national banks. They can be an effective tool for detecting certain emerging conditions, trends and risks which may give cause for supervisory concern.
POLICY
The scope and application of fiduciary analysis procedures, including the request letter, should be tailored to fit a particular bank's fiduciary activities. To facilitate this process, the procedures and request letter are provided in disk format as well as hard copy.
The described sources of information are not by any means inclusive. Other pertinent sources may be available and should be used as appropriate. Some institutions may consider certain documents too sensitive to be made available off site. In such cases, examiners may need to consider alternative methods of accessing the information.
PROCEDURES
The procedures are designed for examiners with at least a working knowledge of fiduciary activities. The larger, more complex fiduciary operations should be analyzed by examiners with higher degrees of expertise
Fiduciary analysis is part of the ongoing supervision of a bank and is a billable activity. I n al I cases, banks should be informed of the results of fiduciary analyses. Findings which are germane to the ongoing supervision of an institution should be recorded in the Supervisory Monitoring System.
Managers should distribute the revised fiduciary analysis procedures to appropriate supervisory personnel for immediate implementation.
ORIGINATING OFFICE
Compliance Management Policy (202)447-1731
Ron Lindhart
Deputy Comptroller
For Compliance Management
Attachment
July 13, 1990
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FIDUCIARY ANALYSIS REQUEST LETTER
Name of Bank
City and State
Charter Number
Date
In accordance with our supervisory strategy for your bank, a review of fiduciary activities will be performed
as of
. In order to facilitate this analysis, we request that you submit
the following information to this Office no later than
. Unless otherwise
noted, the information requested should cover the period from
to

. Questions concerning this information request should be referred to

at
.
1. Copies of internal/external audit reports, management engagement letters, reports of insurance/
bonding companies, and responses thereto.
2. Copies of reports prepared by Compliance Officer(s) and responses thereto.
3. Details of reviews conducted by other federal agencies such as the Department of Labor and the SEC,
along with copies of reports and responses, if any.
4. List of pending or threatened litigation involving the bank as fiduciary, including cause of action,
damages asked in complaint, and Counsel's opinion of possible loss to the bank.
5. List of any other contingent liabilities involving the bank as fiduciary.
6. Provide the following information:
a.
Budget for fiduciary activities, current year, and next year.
b.
Gross income and itemized direct and indirect expenses for fiduciary activities for previous year and
year-to-date.
c.
List of charge-offs/losses related to fiduciary activities year-to-date. Please give an explanation of
each individual charge-off ever.
d.
Loss reserves established for fiduciary activities. Please give an explanation for such reserves.
e.
Copies of current fee schedules for all fiduciary services offered.
7. Description of significant changes in product lines, services, and investments. Include new product
lines, services, or types of investments, as well as a significant increase or decrease in an existing
product line or investment type.
8. Copies of new or modified policies adopted in response to offering new products or services.
9. A copy of strategic/operating plan for fiduciary activities.
10. Description of any major changes in management, managers of functional units, and committees
involved in the administration of fiduciary activities. Provide resumes of such individuals.
11. Names of divisions and organizational charts for those areas where fiduciary activities are performed,
including those which may be located outside the trust department.
12. Copies of the most recent financial statements for the collective investment funds administered by the
bank.
13. Description of any completed, or planned changes in fiduciary operations, such as a conversion to
a new data processing system, or employment of outside servicers.
14. Current list of securities and other assets approved for purchase, sale, or source of funds.
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15. List of bond issues for which the bank acts as trustee that are in default. Indicate how long the obligor
has been in default, nature of the default, current status, and actions being taken by the bank to protect
the bondholders' interests.
16. Description of current insurance coverage in force for fiduciary activities. Please specify the types of
losses covered.
17. Description of the compliance system in effect to monitor for compliance with laws, regulations and
sound fiduciary principles. Include assignment of responsibility, system for screening transactions,
and procedures for reporting conflict of interest situations and fraudulent acts.
18. File of complaints arising from administration of fiduciary accounts/services, including the bank's
responses.
19. If not already specified in your responses to the above questions, description of any significant
problems, including out-of-balance conditions, involving the bank's fiduciary activities.
20. Names and phone numbers of the senior trust officer and the internal auditor responsible for fiduci​
ary activities.
FIDUCIARY ANALYSIS PROCEDURES
I. PLANNING
1. Determine the status of issues raised during the last examination of the bank's fiduciary activities by
reviewing the most recent ROSA, correspondence file, SMS comments, and workpaper files.
2. Prepare the request letter to be forwarded to bank management for the analysis. The examiner is
encouraged to be flexible in tailoring the request letter to areas of specific concern. For example, the
examiner may request other information from bank management besides or in place of that which is
included in the sample request letter. Such additional information might include, for example, specific
management information reports, topics of current fiduciary concern or follow-up on newspaper
articles about the bank's fiduciary activities, etc. Requested information and procedures should be
modified as circumstances warrant.
3. Secure a copy of the latest Trust Activities Report (TAR).
II.
AUDIT ANALYSIS
1. Review compliance with 12 CFR 9.9 and minimum OCC audit procedure requirements.
2. Review deficiencies noted by internal and external audits and management's responses.
3. Determine if deficiencies noted in audit reports suggest any significant weaknesses.
III.
OPERATIONS AND ACCOUNT ADMINISTRATION
1. Review list of charge-offs/losses and any loss reserve information to determine if they indicate
possible operation or administration problems requiring supervisory attention.
2. Determine the extent to which the bank is protected from losses by insurance coverage. Determine
if any significant problems are disclosed in bonding company reports.
3. Review pending litigation and other contingent liabilities to-determine if there exists significant loss
exposure to the bank.
a.
If possibility of loss is significant, have reserves been set up to cover the exposure?
b.
Does litigation show trends or. weaknesses in administrative/operational practices?
IV.
INVESTMENTS
1. Review securities listed on the department's approved list to determine if the securities are suitable
for investment by fiduciary accounts.
2. Review the Trust Activities Report, Annual Reports of Trust Assets, Special Reports, collective
investment fund financial statements and request letter responses to identify trends in the following:
a.   Asset mix.
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b.
Types of accounts.
c.
Asset growth.
d.
Changes in product lines and investments.
V.
MANAGEMENT
1.
Review changes in management and the organizational structure for significant impact on the stabil​
ity of fiduciary administration and operations.
2, Determine whether the current organizational structure and staffing meet present and projected
needs.
3, Review financial information furnished by the bank, the Trust Activities Report, the Special Report, and
fee schedules to determine the following:
a.
Does financial information show that the department is operating profitably?
b.
Does the pricing of services consider risk?
c.
Are fees competitive with those charged by competitors for similar services?
d.
Are budgets realistic based upon historic performance?
4. Review the strategic and/or operating plans for indications of risks or concerns which may require
supervisory attention.
5. Determine if the information reviewed indicates significant management deficiencies.
6,
Assess the adequacy of the compliance monitoring systems in light of the department's size and
complexity.
VI.
RISK MANAGEMENT
1, Determine if the strategic plan indicates that management has identified potential risks and that these
risks have been sufficiently addressed in the plan.
2, Review new or modified policies to determine if the policy adequately addresses risks presented by
the new product or service. Determine whether risk parameters have been addressed sufficiently in
the policy to indicate the level of risk which senior management/board is willing to assume (tolerate).
3, Determine whether appropriate risk identification and control systems are in place, including
management information systems, to provide senior management and the Board with necessary
information for proper risk supervision,
4, Determine if there has been a change (increase or decrease) in the total risk that fiduciary activities
pose to the bank. Incorporate statement of risk findings in SMS summary.
VII.
CONCLUSION
1. Convey findings to management of the bank as may be appropriate.
2. Discuss findings with the assigned portfolio manager/EIC of the bank.
3. Prepare an analysis in SMS summarizing findings and conclusions. If necessary, update the
supervisory strategy for the bank.
303
