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stbb | smith tabata buchanan boyes 

is a firm of business-minded lawyers which was 

established in 1900. at present the firm consists 

of approximately 90 professionals practising from 

11 offices throughout south africa.

by understanding our clients’ needs and 

objectives, we strive to deliver cost-effective 

legal solutions to their business and personal 

matters. a vital aspect of the professional service 

we provide, is a commitment to developing 

close working relationships with our clients. this 

commitment enables us to consistently succeed 

on their behalf.

oUr serviCe

to inform home owners and prospective home owners 

about the registration procedures of mortgage bonds.

intRoDuction

a creditor who advances money to a debtor usually 

requires the debtor to provide some form of security for 

the repayment of the debt. two main forms of security 

can be distinguished, namely:

n Personal security 

   a borrower/debtor can request a third party to 

bind himself/herself personally as surety for the 

repayment of the debt in the event of non-payment 

by the debtor himself. should the debtor not pay, the 

surety will be called upon to pay on behalf of the 

debtor.

n Real security 

  a borrower (mortgagor) can offer his immovable 

property to a lender (mortgagee) as security for the 

repayment of a debt. the mortgagee (usually a bank) 

will cause a mortgage bond to be registered over the 

immovable property as security for the fulfillment of 

the mortgagor’s obligations.
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Who is the moRtGaGoR anD Who 
is the moRtGaGee?

n the mortgagor 

   the mortgagor is the individual, company, close 

corporation, partnership or trust who has borrowed 

money for a particular purpose and mortgages 

immovable property as security for repayment of 

the loan.

n the mortgagee 

   the mortgagee is the financial or other institution or 

individual who lends the money to the mortgagor and 

in whose favour the mortgage bond is registered. 

What is a moRtGaGe bonD?

a mortgage bond is based on an agreement in terms of 

which the mortgagor borrows money from the mortgagee 

and agrees to pass a mortgage bond over a specific 

immovable property in favour of the mortgagee as security 

to the mortgagee for the repayment of the loan. the 

document which secures the immovable property as security 

for the repayment of the loan is called a mortgage bond. if 

the mortgagor defaults, the mortgagee may, in principle and 

after following certain legal procedures, sell the property to 

recoup the money owing to it. 

What PRoPeRty is caPabLe oF 
beinG moRtGaGeD?

all immovable property, improved or unimproved, that is 

registrable in a Deeds office can be mortgaged. this 

includes sectional title property.

What aRe the RiGhts anD 
obLiGations oF the moRtGaGoR?

n Repayment of the loan 

  the mortgagor must repay the capital debt and 

interest to the mortgagee on the terms set out in the 

loan agreement. Repayments are usually scheduled 

over a 20 or 30 year period.

n use of the property 

  the mortgagee does not obtain the rights of use 

and enjoyment of the mortgaged property as this is 

retained by the mortgagor. however, the mortgagee 

may place restrictions on the mortgagor’s ownership 

rights. For example, a mortgage bond usually 

stipulates that the mortgagor may not, without the 

written consent of the mortgagee, grant a servitude 

over the property in favour of a third party.

Mortgage Bond and ConveyanCing guide
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What aRe the conseQuences oF 
FaiLuRe to Pay instaLments?

Foreclosure is the term describing the procedure that is 

followed when the mortgagor defaults on instalments. if 

the mortgagor fails to fulfill his/her obligations towards 

the mortgagee, the latter can enforce its rights against the 

mortgagor by calling up the bond and obtaining a court 

order authorising a sale in execution of the mortgaged 

property after due notice has been given to the mortgagor.

What is the “aDDitionaL sum” 
ReFeRReD to in the 
moRtGaGe bonD?

the mortgage bond secures not only the principal 

obligation of the debtor, but also ancillary expenses which 

the mortgagor may incur in respect of the loan in certain 

circumstances, such as the legal costs in respect of 

foreclosure. therefore a bond document makes provision for 

an “additional sum” over and above the amount borrowed, 

to cover such ancillary expenses. the additional amount is 

separate from the capital amount and is not included in the 

repayments. it only becomes relevant when the mortgagor 

defaults and the mortgagee takes steps to sell the property 

in execution; or where the mortgagor is declared insolvent. 
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n Right to sell and transfer 

  the mortgagor cannot transfer the property to a 

third party unless provision has been made for the 

outstanding debt to be paid in full and the bond 

cancelled; or for the release of the property from the 

operation of the bond with the written consent of the 

mortgagee. the cancellation or release of the property 

normally takes place simultaneously with the transfer of 

the property to a third party.

What Does the moRtGaGe 
bonD coVeR?

the mortgage bond covers the land and all improvements 

thereon, including improvements made after the bond was 

registered, e.g. alterations to the existing building structures 

on the property.

What haPPens in the eVent oF 
the moRtGaGoR’s insoLVency?

if the property is sold pursuant to the mortgagor’s 

insolvency, the mortgagee has a preferential claim to the 

proceeds of the sale.
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canceLLation oF a 
moRtGaGe bonD

cancellation of a mortgage bond must be registered in 

the Deeds office and occurs upon complete fulfillment by 

the debtor of his/her obligations to the mortgagee. When 

the owner (mortgagor) sells and transfers the property to 

a third party he/she will pay the outstanding bond amount 

from the proceeds of the sale and thereby secure the 

cancellation of the bond.

Paying the debt in full to the mortgagee does not 

automatically result in the cancellation of the bond’s 

registration in the Deeds office. a separate act of 

cancellation in the Deeds office is required.

What is conVeyancinG?

the term “conveyancing” describes the law, practice and 

procedures concerned with creating, maintaining and 

transferring real rights in immovable property. it includes 

(but is not restricted to) the transfer of ownership in a 

property, registration of mortgage bonds, cancellation of 

mortgage bonds, registration of servitudes, and the like. 
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Who can moRtGaGe  
a PRoPeRty?

n a mortgage bond can only be registered with the  

 permission of the legal owner of the property.

n Property held in joint ownership can be mortgaged only 

 if all the co-owners give their consent.

n  a person married out of community of property  

can mortgage his/her own immovable assets  

without spousal consent. however, if persons are 

married in community of property, one spouse may not 

mortgage the joint immovable assets without the other 

spouse’s written consent.

ReGistRation in the DeeDs oFFice

the limited real right which is embodied in the mortgage 

bond is only conferred on the mortgagee after the bond has 

been registered in the Deeds office. to effect registration, 

a mortgage bond must be prepared by a conveyancer and 

lodged in a deeds registry for formal registration. in practice, 

an endorsement is made on the title Deed of the property 

which is mortgaged, which records the details of the bond 

so registered. 
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What is the FiRst steP in the 
saLe oF immoVabLe PRoPeRty?

the most important requirement is a valid agreement 

of sale. the alienation of Land act provides that no 

transaction involving the sale of immovable property will 

be valid, unless it is in writing and signed by both the 

purchaser and seller, or their agents who have been given 

written authorisation to sign on their behalf. a written 

“offer to Purchase” signed by a purchaser and accepted 

by a seller constitutes a binding agreement. 

What aRe the imPoRtant teRms 
oF the saLe aGReement?

n  the name, address, identity number and marital 

status of both buyer and seller. if a legal entity is 

buying, the name of entity, registration number and 

the capacity of its signatory.

n a clear description of the property being sold.

n  the selling price and manner of payment. if a deposit 

is payable, the parties must arrange that it be held in 

a trust account pending registration of transfer by the 

appointed conveyancer.
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What is a conVeyanceR?

a conveyancer is an attorney who has, in addition to the 

attorney admission examination, also passed the national 

conveyancing examination. by law, a conveyancer is the only 

person who may register immovable property transactions in 

a deeds office. this regulation of the registration process is 

necessary to ensure the protection of the various interests 

that the parties involved have in the transaction and to 

maintain the high standard of land title registration in  

south africa. 

Who aPPoints a conVeyanceR?

in a sale transaction, the seller usually appoints a 

conveyancer to attend to the transfer although this, like 

other aspects of the sale agreement, can be varied by 

negotiation between the parties. although the purchaser 

normally pays the costs of transfer, it is the seller who 

appoints the conveyancer to protect his/her interests in 

the transaction and to ensure that the purchase price is 

collected when transfer takes place.
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n  a provision determining whether a new electrical 

certificate of compliance must be provided and if so, by 

whom and at whose costs.

n  a provision to the effect that no amendment to the 

agreement of sale will be valid unless it is in writing 

and signed by both parties.

n  Where the sale is subject to the purchaser obtaining 

a loan, the amount of such loan, the institution to 

whom he/she may apply and the date by which the 

loan must be approved.

n  Where the sale is subject to the sale of the 

purchaser’s property, a description of the property, the  

amount for which it is to be sold and the date by  

which it must be sold.

n  a provision confirming whether all buildings and 

alterations on the property were effected in line with 

municipal approved building plans.

any special condition which has been inserted in the sale 

agreement either at the instance of the buyer or the seller 

must be carefully checked. the seller may, for example, 

wish to ensure that certain items are not regarded as 

fixtures or fittings and do not form part of the property 

sold. in such an instance he must check to ensure that 

these have been properly listed. it is wise to obtain legal 

advice on special conditions. 
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n  a provision that the buyer shall be liable for all transfer 

costs as well as all taxes, levies and other municipal 

charges on the property from the date of possession.

n the date on which the buyer is to take occupation.

n  a provision indicating whether the property is sold 

“voetstoots” (in other words without any guarantee by 

the seller regarding visible and/or hidden faults).

n  the name of the conveyancer who will attend to 

the transfer.

n  the amount of commission due to the estate agent as well 

as confirmation that the specific agent introduced the buyer 

to the property or was the effective cause of the sale.

n  a provision determining that if occupation does not 

coincide with the date of transfer, the party enjoying 

occupation whilst the other party is owner, will pay 

occupational interest (rental) from the date of occupation 

until transfer to the registered owner. the amount and 

manner of payment must be stated.

n  if a beetle-free certificate has to be obtained, who must 

arrange it, pay for the inspection and any work required.

n  a Gas certificate of compliance is compulsory if a gas 

appliance is installed in the property. in addition, an 

electric Fence certificate of compliance is required if 

there is an electric fence installation on the property.

n  if the property falls within the jurisdiction of the city of 

cape town, sellers must obtain a Plumbing compliance 

certificate.
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n  transfer Duty or Value added tax (Vat) Declaration 

transfer duty is a form of tax payable by the purchaser 

to the Receiver of Revenue and is based on the value 

of the property. both the purchaser and seller have to 

furnish information which is electronically submitted 

to saRs. this includes details of the amount of 

the purchase price. Vat is not usually payable on 

transactions between private purchasers and sellers 

but may be applicable if the seller is a registered 

vendor under the Vat act. if Vat is payable on the 

purchase price, no transfer duty will be payable.

What aRe the costs inVoLVeD?

the costs relating to the transfer of immovable property 

fall into three categories:

n  transfer Duty or Vat 

Where transfer duty is payable, the rate is determined 

on a sliding scale based on the value of the property. 

transfer duty usually constitutes the major portion of 

the costs and is the liability of the purchaser.  

if the seller is registered as a Vat vendor and the 

property forms part of his Vat vending business, 

Vat will be payable by the seller. in this instance no 

transfer duty will be payable.
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What haPPens neXt?

the Deed of sale is handed to the appointed conveyancer 

who will on receipt request cancellation figures and the 

title Deed from the bank (if the property is bonded). 

the conveyancer will also request figures from the local 

authority to obtain a clearance certificate and will then 

process the transaction and ensure compliance with the 

deed of sale by both parties. this includes the drafting of 

documents which both the seller and the purchaser will be 

required to call at the offices of the conveyancer to sign. 

the documents to be signed include the following:

n  a Power of attorney to Pass transfer 

this document must be signed by the seller as it 

empowers the conveyancer to transfer the property on 

his/her behalf.

n  Declaration in respect of marital status, identity number,  

solvency status and Residential address. 

both the purchaser and seller must depose to an 

affidavit wherein they state their marital status, identity 

number and confirm their solvency. in order to comply 

with the Financial intelligence centre act, they will also 

be required to provide proof of their identity, residential 

address, income tax number and an indication of the 

source of the funds with which the purchase price is to 

be paid.
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n bond cancellation costs 

  if the seller has a bond registered over his/her 

property, it must be cancelled before transfer to the 

purchaser may be effected. the seller is responsible 

for payment of the conveyancer’s fee for cancellation 

of the existing bond (together with Vat thereon).

once the documents have been signed by the purchaser 

and the seller and the transfer costs, transfer duty and 

rates and levies have been paid, the conveyancer will 

apply for and receive the transfer Duty Receipt and 

municipal rates clearance certificate. the conveyancer 

may then proceed to lodge the transaction in the deeds 

office and thereafter to register the transfer of ownership.

comPLiance ceRtiFicates 
tyPicaLLy FounD in saLe 
aGReements

n  electrical 

–  certifies that the electrical installation on the 

property complies with the required safety standards. 

 –  it is governed by the occupational health &  

safety act. 

 –  the certificate must not have been issued 

more than 2 years prior to the transfer date, 

provided there have been no modifications to the 

installation since being issued. 
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n Rates, taxes and Levies 

  the payment of rates and taxes must be up to date 

to the satisfaction of the Local authority (and in the 

case of a sectional title, the levies must be paid to the 

satisfaction of the body corporate) before the required 

clearance certificate is issued. this is usually paid by the 

seller, the purchaser being responsible for the expense 

only from date of transfer/possession.

n Fees 

  the conveyancer’s fees for attending to the registration 

of transfer are calculated on a sliding scale based on 

the purchase price. the purchaser is liable for payment 

thereof (together with Vat, if applicable). 

n bond Registration costs 

  if the purchaser obtains a loan from a financial 

institution, the lender (financial institution) will require 

the purchaser to register a bond over the property to 

secure the loan. the conveyancer’s fee for attending to 

the registration of the mortgage bond is calculated on 

a sliding scale based on the amount of the bond and 

is payable by the purchaser to the conveyancer who 

registers the bond (together with Vat, if applicable).
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n  Gas 

–  certifies that the gas installation on the property 

complies with the required safety standards.

 –  it is governed by the occupational health &  

safety act. 

 –  there is no set period of validity. a new certificate 

must be obtained every time there is a change of 

ownership.

 –  Parties cannot contract out of this or agree to waive. 

 –  the seller is required to obtain the certificate 

prior to transfer. it is best for the inspection and 

remedial work to be carried out as soon as possible 

after the deal is concluded due to bank and bond 

requirements and obviously prior to purchaser 

moving in.

 –  Parties can agree that it is the purchaser’s 

responsibility to obtain the certificate. 

n  Water/Plumbing 

 –  certifies that the water installation at the property is 

in line with municipal and building guidelines. 

 –  it is governed by the city of cape town water  

by-law, and is only applicable to property transfers 

within the municipal jurisdiction of the city of  

cape town. 
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 –  Parties cannot contract out of this or agree to waive 

the requirement; however, they may agree that 

the responsibilities in respect of the installation be 

transferred from the seller to the purchaser (for 

example, where the purchaser is undertaking a big 

renovation after transfer). it is best for the inspection 

and remedial work to be carried out as soon as 

possible after the deal is concluded due to bank and 

bond requirements and obviously prior to purchaser 

moving in. 

n  electric Fence 

 –  certifies that the electric fence installation complies 

with the required safety standards. 

 –  it is governed by the occupational health &  

safety act.

 –  there is no set period of validity, but an existing 

certificate may be transferred by the seller to the 

purchaser. a seller need only provide a new certificate 

to the purchaser if a change was made to the 

installation after the current certificate was issued.

 –  Parties cannot contract out of this or agree to waive.

 –  applies to sectional title property. 
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 –  there is no set period of validity, but a new certificate 

must be obtained every time there is a change of 

ownership. 

 –  Parties cannot contract out of this or agree to waive 

the requirement. the seller is required to submit the 

certificate to the city of cape town prior to transfer. 

n  Beetle 

–  certifies that the accessible wood of permanent 

structures on the property are free from certain 

wood-destroying insects.

 –  the requirement is not governed by any law, but a 

practice that has evolved over the years.

 –  Parties can contract out of this; however, if parties 

agree that no certificate is necessary and the 

bank requires it for the purchaser’s bond, then the 

certificate must be obtained at the purchaser’s 

expense. 

 –  the seller is required to obtain the certificate 

prior to transfer. it is best for the inspection and 

remedial work to be carried out as soon as possible 

after the deal is concluded due to bank and bond 

requirements and obviously prior to purchaser 

moving in, however, the parties can agree that 

it is the purchaser’s responsibility to obtain the 

certificate. 

What haPPens at the 
DeeDs oFFice?

the conveyancer will lodge the prepared documents in 

the Deeds office for registration. if a mortgage bond is 

to be registered or cancelled, the conveyancer attending 

to the registration thereof will lodge the documents 

in the Deeds office for registration or cancellation 

simultaneously with the transfer documents.

two examiners in the Deeds office will then examine 

the documents to ensure they comply with all the 

relevant legislation and regulations. Depending on the 

circumstances, this examination process takes 8-10 

days. if the documents are found ready for registration, 

they are executed by the conveyancer in the presence of 

the Registrar of Deeds and the purchaser becomes the 

lawful owner of the property. the new title deed reflecting 

the purchaser’s ownership will be released by the Deeds 

office some 3 months after registration, and will then 

be handed or posted to him/her by the conveyancer 

concerned – unless a mortgage bond has been 

registered, in which case the title deed will be retained by 

the mortgagee as part of its security.
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hoW LonG Does the 
PRocess taKe?

From receipt of a new transfer instruction (when the estate 

agent sends the agreement of sale to the conveyancer), 

it takes approximately 8-12 weeks before registration of 

transfer is effected in the deeds office. the estimation of 

time can, and often does, require an extension as a result of 

complexities occasioned by subdivision and consolidation of 

properties, the registration of servitudes of use and rights  

of way, or time constraints resulting from a sale that is 

subject to the purchaser first selling and transferring his 

current property.

the period of time it takes to register a transfer of property 

is moreover dependant on the cooperation of each party 

and the extent to which they have complied with their 

contractual arrangements.

there are also numerous unforeseen difficulties, such 

as the death of one of the parties, the attachment of the 

property concerned by a creditor of the seller or delays at 

the Receiver of Revenue or the local authority, that may 

cause delays. 

n  caPe toWn oFFice 
8th Floor, 5 st Georges mall, cape town 
tel: 021 406 9100 | Fax: 021 419 7909

n  cLaRemont oFFice 
2nd Floor, buchanan’s chambers,  
cnr Warwick street & Pearce Road, claremont 
tel: 021 673 4700 | Fax: 021 673 4701

n  Fish hoeK oFFice 
26 1st avenue, Fish hoek 
tel: 021 784 1580 | Fax: 021 782 6224

n  someRset maLL oFFice 
Dynarc triangle, 13 urtel crescent,  
somerset mall, somerset West 
tel: 021 850 6400 | Fax: 021 852 1770

n  steLLenbosch oFFice 
unit G5/6 Ground Floor, aan de Gragt building,  
Plein street, stellenbosch 
tel: 021 001 1170 | Fax: 086 541 7085

n  tabLe VieW oFFice 
24 blaauwberg Road, table View 
tel: 021 521 4000 | Fax: 021 521 4001

n  tyGeR VaLLey oFFice 
5 high street, Rosenpark, tyger Valley 
tel: 021 943 3800 | Fax: 021 914 1080

n  menLyn oFFice 
1st Floor, block 7, atterbury estate, 
19 Frikkie De beer street, menlyn, Pretoria 
tel: 012 348 1682 | Fax: 012 348 2207

n  iLLoVo oFFice 
Ground Floor, boundary Place,  
18 Rivonia Road, illovo 
tel: 011 219 6200 | Fax: 011 219 6238

n  centuRion oFFice 
Ground Floor, block D, Lakefield office Park,  
272 West avenue, centurion 
tel: 012 001 1546 | Fax: 086 241 7535

n  beDFoRDVieW oFFice 
103 boeing Road east, bedfordview 
tel: 011 453 0577 | Fax: 011 453 9721

ContaCt Us



 info@stbb.co.za  |   www.stbb.co.za

Visit our website for on-line reporting on your conveyancing 
transactions. all that is required is a user number and password 
which is sent via sms direct to your cell phone if you are an 
individual client. if you are a company we will provide you with 
your own user number and password for 24 hour access to 
updates on your transactions.

Disclaimer: the material contained in this article is provided for 
general information purposes only and does not constitute legal or 
other professional advice. We accept no responsibility for any loss 
or damage which may arise from reliance on information contained 
in this article. © copyright stbb smith tabata buchanan boyes 
2015/2016. all Rights reserved.


