SW645 Week 2 - Governance, Administration, Ethics, and Corporate Compliance
An issue that often arises in nonprofit organizations is around the roles and responsibilities of the board and the staff.  Much time and energy can be spent trying to resolve conflicts on this topic.  
[How do you distinguish between board functions and staff functions?]

Different authors have come up with different ideas on the topic, but let’s start with a reasonably general and standards list of board responsibilities – from the National Center for Nonprofit Boards.
Ten Basic Responsibilities of Nonprofit Boards 

1. Determine the organization's mission and purpose. 

2. Select the chief executive. 

3. Provide proper financial oversight. 

4. Ensure adequate resources. 

5. Ensure legal and ethical integrity and maintain accountability. 

6. Ensure effective organizational planning. 

7. Recruit and orient new board members and assess board performance. 

8. Enhance the organization's public standing. 

9. Determine, monitor, and strengthen the organization's programs and services. 

10. Support the chief executive and assess his or her performance.
 http://www.boardsource.org/Knowledge.asp?ID=3.368
This list of responsibilities does little, however, to distinguish between board responsibilities and staff responsibilities.  For a long time (various folk cite 50 years), an axiom has guided boards on this issue:  “The board sets policy and the staff implements policy.”  That’s not a bad guideline, but it leaves boards and executives to work out the details.  Also, it ignores that there are different kinds of boards.

[Should all non-profit boards adhere to one set of standards?]

Mel Gill studied twenty different nonprofit organizations in Canada and identified several different kinds of boards.  (The numbers vary in different versions of his reports.)

Governance Models

1. Operational (primary focus: operations) – The board does the work of the organization and manages as well as governs it. This is typical of a board in the ‘founding’ stage of an organization and of boards in organizations, such as service clubs, that have no staff and that must rely largely on board members and other volunteers to achieve their aims. Operational boards also have management responsibilities but are distinguished from management boards by their lack of staff support. 

2. Collective (primary focus: operations/inclusive decision-making processes) – The board and staff are involved in ‘single team’ decision-making about governance and the work of the organization. Board members may be involved in some of the service or management functions. Staff leaders have strong influence on governance and may, in fact, dominate decision-making. Boards of collectives with no staff are operational boards that govern on the basis of specific values related to decision-making. 

3. Management (primary focus: management of operations) – The board manages operations but may have a staff coordinator. Board members actively manage finances, personnel and service delivery directly or as committee chairs and report directly to the board. Staff reports to board member managers either directly or through a dual reporting line to a board member and a staff coordinator. 

4. Constituent representational (primary focus: constituent interests) – An approach used by publicly elected bodies, federations or other constituency-elected boards whose primary responsibility is to balance the best interests of the overall organization against the interests of its constituents. Members of such boards often find it difficult to achieve this balance and are sometimes pressured to favor constituent interests. They may, as in the case of publicly elected bodies, carry grievance resolution/ombudsman functions and may consequently be drawn inappropriately into operational matters to solve constituent problems. They may also, as in the case of some school boards, have prescribed responsibilities for public consultation and human resources. This approach to governance may also be an element of other board types. 

5. Traditional (primary focus: governance) – The board governs and oversees operations through committees but delegates management functions to the CEO. Committees, established along functional lines (e.g., finance, human resources, and programs) that parallel management functions, are used to process information for the board and sometimes do the work of the board. The committee structure and ambiguity in roles may invite board interference in management functions. The CEO may have a primary reporting relationship to the board through the chair. 

6. Results-based (primary focus: governance) – This type of board is focused on setting a clear direction for the organization and getting the best results for the money invested. The CEO is a non-voting member of the board, carries substantial influence over policy-making and direction, is viewed as a full partner with the board and has a relatively free hand at managing to achieve objectives established by the board. Committees are used for monitoring/auditing the performance of the board, CEO and organization. Board members are selected for community representativeness and commitment to the organization’s purpose, and may be used for selected tasks in their area of expertise. 

7. Policy governance (primary focus: governance) – The board governs through policies that establish organizational aims (“ends”); governance approaches or processes; management limitations; and that define the board/CEO relationship. The CEO has broad freedom to determine the “means” that will be implemented to achieve organizational aims. The CEO reports to the full board. The board does not use committees but may use task teams to assist it in specific aspects of its work. 

8. Fundraising board (primary focus: fundraising activities) –These boards, more commonly referred to as ‘foundations’ in Canada, are incorporated separately and at varying degrees of ‘arm’s-length’ from their beneficiary charities. While they have responsibility for the governance of the organization, their primary focus is on raising funds to support charitable causes. They are, in this sense, operational in nature although they may have staff to support and coordinate their activities. Members become directly involved in various aspects of fundraising. Their governance function is focused on setting direction and strategies and providing general oversight of staff activities, finances and allocations. This type of board may also be operational if the organization has no staff; management if it has few staff; or more focused on governance if it has a substantial staff complement. In any case, its primary focus is fundraising. 

9. Advisory board (primary focus: advice and connections) – This type of board is typically selected and dominated by the CEO. It provides prima facie legitimacy to the organization but governs only in a nominal sense. Board members are selected for profile and contacts that will lend credibility to the organization and facilitate access to funding. Essentially, an advisory board provides advice and rubber-stamps CEO-recommended budget and plans. It should not be confused with an advisory ‘committee’, which has no decision-making authority. 
Source: http://www.synergyassociates.ca/publications/OverviewGovernanceModels.htm
Policy Governance®
You will notice that one of those board types is Policy Governance®.  This is a model developed an promoted by John Carver
Ten Principles of Policy Governance® 
1. The trust in trusteeship - a board governs on behalf of others. 
2. The board speaks with one voice or not at all.

3. Board decisions are predominantly policy decisions. - The board decides what to have policies about, and to what level of detail it will develop them. Its policies fit into four categories: 
ENDS — The board defines which human needs are to be met, for whom, and at what cost. Written with a long-term perspective, these mission-related policies embody the board's vision, and the organization's reason for being. 

EXECUTIVE LIMITATIONS —The board establishes the boundaries of acceptability within which staff methods and activities can responsibly be left to staff. These policies limit the means by which Ends shall be achieved. 

BOARD-STAFF LINKAGE —The board clarifies the manner in which it delegates authority and how it evaluates performance relative to ends and limitations. 

GOVERNANCE PROCESS —The board determines its philosophy, its accountability, and the specifics of its own job. 
4. The board formulates policy by determining the broadest values before progressing to more narrow ones. 
5. The board defines and delegates rather than reacting and ratifying.

6. Ends determination is the pivotal duty of governance.

7. The board controls staff means by limiting rather than prescribing.

8. The board explicitly designs its own products and processes.

9. The board forges a linkage with management that is both safe and empowering.

10. Performance of the CEO is rigorously monitored, but only against policy.

A major feature of this model that is not adequately captured in the ten principles is the focus on ends, not means.  It is conceptually consistent with management by objectives.
http://www.uua.org/ga/ga00/217.html
[Do you see any weaknesses of that model?]

Complementary Model

A body of literature has arisen critiquing the Policy Governance® model, and Tom Abbott has developed a model that he thinks overcomes the weaknesses of both the traditional model and the Policy Governance® model.  The Complementary Model recognizes that a single governance model is unlikely to be effective in all situations.  The model uses ideas from both the traditional model and the Policy Governance® model.
Ten Principles of the Complementary Model
1. The Board is responsible for both the governance and the management of the association. 

2. The Executive Director is designated the Chief Executive Officer (CEO) of the association and is accountable to the Board for the management of the Society. 

3. The senior elected volunteer is the Chair of the Board of Directors. 

4. The Board is responsible for determining all governing policies of the association; the CEO is responsible for determining all administrative policies of the association. 

5. The Board defines and approves a Code of Conduct for the Directors and a separate Code of Conduct for the CEO. 

6. Three different types of committees or task forces exist in the organization. 

· Policy task forces are established by the Board of Directors and regularly report on their activities to the Board. They are always chaired by a Board Director, are comprised of members of the Board, and are mandated to examine and develop recommendations on Board policy matters. These task forces have a limited time horizon, a defined sunset clause in their mandate, and are required to provide written reports at each Board of Directors' meeting until their task is completed. 

· Board statutory committees are established by the Board of Directors and regularly report on their activities to the Board. They are mandated to deal with responsibilities that are outlined in the bylaws or enabling legislation of the association, for example, member discipline, member ethics, board nominations or the audit of the association. Statutory committees are always chaired by a Board Director and can be comprised of both Directors and non-directors. Board statutory committees are ongoing and provide written reports at each Board of Directors' meeting. 

· CEO working committees are established by the CEO and report to the CEO. They are mandated to deal with operational or management matters, such as conferences, professional development, or fundraising. The Chair of a CEO working committee is appointed by the CEO and may be either a staff member or a volunteer. The committee can be comprised of staff, Directors and non-directors. It is vital for Directors serving on CEO working committees to recognize that they are not serving as Directors of the organization, but serving at the request of the CEO. Reports on the activities of CEO working committees are provided to the Board of Directors through the Executive Director's CEO Report at each Board meeting.
7. Four different monitoring options are available to the Board of Directors. 
· Executive Director's CEO Report is a written report provided for each meeting of the Board of Directors-verbal reports are not permitted. The report is circulated in advance of the Board meeting. It is not read at the meeting, but the CEO does respond to questions from the Directors about its contents. The CEO must report on any breaches of the CEO Code of Conduct and also reports upon the activities of the CEO working committees. 

· Task Force and Board Statutory Committee Reports are written reports that are provided for each meeting of the Board of Directors-verbal reports are not permitted. The reports are circulated in advance of the Board meeting. They are not read at the meeting, but the task force/committee Chairs do respond to questions from the Directors about their contents. 

· External Reports are prepared by an independent third party engaged by management or the Board to review any management or policy area of the organization. The independent third party will report directly to the Board on the CEO's adherence to approved policies or compliance with generally accepted management practices. 

· Board Review of Financial Reports highlights divergences from the approved priorities and the approved budget. 

8. The Board of Directors completes an annual written appraisal of the CEO.
9. The Governance Committee co-ordinates written appraisals of the volunteer directors. 
10. Training is a Priority, Budgeted Item 

http://www.amcdirectory.com/articles/complementary.shtml
[Can you identify one or two key functions that all boards have, regardless of model?]
Business Ethics

Regardless of models chosen, boards and staff members clearly have a responsibility for operating within ethical standards, and just as with personal ethics, most decisions made by leaders of businesses can be found to have ethical dimensions.  Because the decisions made by employees often have ethical dimensions, it is especially important for an organization’s leaders to clearly articulate the ethical standards of the organization and to implement processes to assure compliance with those standards.

A corporate code of ethics can be useful in providing guidelines.  A code of ethics is built from key values that are identified through a systematic planning process.  The values should be consistent with the organization’s mission, with those of key stakeholders, and with those of the larger community.


A list of values developed by The Josephson Institute of Ethics serves as an example:

1. Trustworthiness: honesty, integrity, promise-keeping, loyalty 
2. Respect: autonomy, privacy, dignity, courtesy, tolerance, acceptance 
3. Responsibility: accountability, pursuit of excellence 
4. Caring: compassion, consideration, giving, sharing, kindness, loving 
5. Justice and fairness: procedural fairness, impartiality, consistency, equity, equality, due process 
6. Civic virtue and citizenship: law abiding, community service, protection of environment 

Steps in writing a code of ethics

1. Identify key values

2. Write ethical principles that derive from the key values.  It may be helpful to give examples of behaviors that would be consistent with each statement.

3. Include in the code of ethics a statement that all members of the organization are expected to comply.

4. Review the draft code of ethics with representatives from key constituencies, e.g. board members, leaders, line staff, clients, and allied organizations.

5. Distribute the code of ethics, and discuss it with employees.  (Merely sending out a piece of paper is a good way to demonstrate lack of commitment to the code.)

6. Review and update the code of ethics annually, and discuss it with employees at least annually.
You might ask, “Why bother?” [Ask, “Why bother?]
There might be several arguments against having a code of ethics within a human service organization.  Here are some examples:

1. Our staff members are professionals who are governed by their own codes of ethics.

2. You can’t legislate morality.

3. Our organization is already ethical.

4. We don’t want to insult our employees by implying that they need us to tell them how to behave ethically.

Nevertheless, there are several benefits of giving formal attention to organizational ethics:

1. Giving attention to business ethics can improve social conditions by modeling ethical behavior and by changing social norms.

2. Providing clear guidelines can help maintain a moral course during times of change.

3. Clear ethical standards can enhance teamwork and productivity.

4. Ethical standards can help employees find meaning in their work.

5. Ethical standards can help reduce exposure to legal risk.

6. Ethical standards can provide links among various other priorities such as mission, quality improvement initiatives, and productivity expectations.

7. Effective ethics programs can enhance organizational image and increase community support.
Here are some guidelines for managing ethics in the workplace:
1. Recognize that managing ethics is an ongoing process.  It requires regular attention from top leaders. 

2. Integrate ethics management with other aspects of management.  

3. Make ethics decisions in groups.

4. Make ethics decisions public as much as possible.

5. Involve all segments of the organization in developing and implementing ethical compliance programs.

6. Use ethical challenges as learning opportunities for all members of the organization.

Key Roles and Responsibilities in Ethics Management 

1. The board of directors is ultimately responsible for organizational ethics.  It should establish formal mechanisms for monitoring ethics of the board’s activities and of the organization.

2. The chief executive must provide strong ethical leadership.

3. Representatives of all segments of the organization should be involved in planning, implementing, and monitoring the ethics compliance program. 

4. Consider assigning/developing an ethics officer.

5. Consider establishing an ombudsperson.

The preceding are based on http://www.managementhelp.org/ethics/ethxgde.htm
Extend these thoughts about ethics to corporate compliance.  
[What is corporate compliance?]

Corporate compliance involves assuring adherence to the laws and regulations that govern the operations of the organization.  These may fall into several sections such as the following:
1. Corporations code – regarding corporate structures, board activity, etc.

2. Tax code – regarding non-profit status and filing of tax reports

3. Employment laws and regulations

4. Service-specific codes, such as Welfare and Institutions Code, Social Security Act, etc.

5. Generally Accepted Accounting Practices

An organization needs a plan to assure knowledge of and compliance with the relevant laws and regulations.
1. Identify an individual who will have primary responsibility for corporate compliance, and assure support for that individual, but recognize that the board is ultimately responsible.

2. Assure that copies of relevant laws and regulations are on site and available for review.

3. Develop and implement a plan to regularly review compliance.

4. Develop and implement a plan to monitor changes in laws and regulations.

5. Implement mechanisms to facilitate requests for clarification and for reporting concerns.

Note that it would probably be a violation of corporate ethics not to adhere to relevant laws and regulations.
One additional aspect of corporate compliance is adherence to terms and conditions of various contracts.  For example, an organization might have a contract to deliver services under certain terms.  It is important to develop and implement formal mechanisms to assure adherence to contract terms.
Sarbanes-Oxley

The big corporate scandals of the last several years illustrate the importance of ethics and corporate compliance.  In response to some of those scandals, Congress passed a law commonly referred to as Sarbanes-Oxley, which introduced a comprehensive new criminal provision, 18 U.S.C. Section 1519, which broadens both the subject matter and the range of circumstances in which the government can prosecute document destruction. Section 1519 makes it a crime to knowingly destroy a document with the intent to obstruct or influence "the investigation or proper administration of any matter within the jurisdiction of any department or agency of the United States ... or in relation to or contemplation of any such matter or case." The phrase "any matter within the jurisdiction of any department or agency of the United States" tracks has been interpreted by the courts to include almost every conceivable area of interest on the part of the federal government.  Even the destruction of documents that implicate a federal interest only indirectly may become a matter for prosecution.  By explicitly making document destruction "in relation to or contemplation of any such matter or case" subject to criminal prosecution, the act codifies the broadest possible standard for determining when document shredding becomes a crime.
Sarbanes-Oxley also provides new protections for whistle-blowers against retaliation in terms of employment. Section 1107 makes it a crime for anyone, with the intent to retaliate, to take any action that is harmful to any person, including interference with lawful employment or livelihood, for "providing to a law enforcement officer any truthful information relating to the commission or possible commission of any Federal offense." The maximum punishment is 10 years incarceration and a fine.  This provision is not limited to public companies, but applies to everyone, and the statutory definition of "law enforcement officer" is "an officer or employee of the federal government ... authorized under law to engage in or supervise the prevention, detection, investigation, or prosecution of an offense ...."  Nonprofit organizations should therefore examine whether their internal procedures are adequate to prevent retaliation against employees who report problems or raise questions regarding the organization's affairs.
Sarbanes-Oxley's requirements for publicly traded companies are worth considering by nonprofit organizations.  For example Sarbanes-Oxley emphasizes the importance of a strong and independent board of directors, with certain committees of the board either a majority or completely composed of independent directors. 
Audit committee members, in particular, must be independent of the company, and at least one member of the audit committee must be a "financial expert."  The act creates extensive protections for audit committees, including sole responsibility for appointing, compensating, and supervising auditors. The act also requires the audit committee to set up internal procedures for receiving and reacting to complaints concerning accounting, internal control, or auditing matters, including establishing a mechanism for handling confidential, anonymous concerns of employees.
The act directs the Securities and Exchange Commission to require each company to adopt a code of ethics for its senior financial officers and to disclose the contents of that code in its public filings, or disclose and explain the fact that it has not adopted such a code. The SEC, in proposed rules, has broadened the ethics code requirement to cover the chief elected officer. Sarbanes-Oxley also makes it unlawful for any officer or director to fraudulently influence an auditor in the performance of an audit, for the purpose of rendering the financial statements misleading.  It is likely that these rules will become the community norms and therefore will be applied to nonprofits.

New financial disclosure requirements for public companies include disclosure of material correcting adjustments proposed by the auditor, material off-balance-sheet transactions, and relationships with unconsolidated entities that might have a material effect on the issuer. A covered company also must include a report on internal controls with the annual report. The act requires a covered company to disclose information concerning material changes in its financial condition or operations on a prompt and current basis, and periodic public financial filings must be accompanied by a certification by the CEO and chief financial officer that the financial statements and disclosures fairly present, in all material respects, the operations and financial condition of the issuer.
From Hamel, W.W. (2003). What corporate governance legislation means to you. Association Management 55(3), 49-51. 

Web sites

http://www.allianceonline.org/  Alliance for Nonprofit Management

http://www.managementhelp.org/  Free Management Library

http://www.boardsource.org/  Formerly The National Center for Nonprofit Boards
http://www.idealist.org/if/idealist/en/Home/default  A project of Action Without Borders
http://www.compasspoint.org/askgenie/index.php  Compasspoint Nonprofit Services

http://nonprofitrisk.org/  Nonprofit Risk Management Center

