Real Estate Transactions

I.  Mortgage Lenders and Mortgage Loans

A.  Week One
1.  Introductory Material
a.  “The Role of the Lawyer,” pp. 67-81


    -RET Procedures:


1.  Brokerage Contract:  Lawyers provide “advice, representation and drafting.”



2.  Preliminary Negotiations:  Bargaining relates to price, mode of paying, tax



consequences, the status of various articles (like fixtures and personal property), 



the time set for occupancy, and the effect of loss by casualty.



3.  Commitment for Financing:  The commitment contract is usually prepared 



by the lender’s lawyer.  The purchase and sale agreement usually includes a 



“subject to financing” clause.



4.  Contract of Sale 



5.  Determining the Status of the Title



6.  Survey:  The purpose is to find whether the legal description of the land 



conforms to the lines laid down on the ground, and to determine whether 



structures on the premises violate restrictive covenants or zoning ordinances or



constitute an encroachment.



7.  Curative Action:  May be necessary to make title marketable



8.  Drafting Instruments



9.  Obtaining Title Insurance



10.  Closing

2.  Introduction to the Mortgage Market

a.  Secondary Mortgage Markets, pp. 893-97, SM pp. 2-5

b.  Primary Mortgage Markets, pp. 97-109, SM pp. 6-7

B.  Weeks 2 and 3:  The Credit Quartet

-Mortgage:  A security interest in real property, i.e., a right in a piece of property securing some other obligation, viz., the note

1.  LTV

a.  Multistate Adjustable Rate Note, BJT 973-80
b.  Down Payment and LTV, BJT 109-113, SM 7-8

-“Credit trio” describing the usual provisions of a mortgage:  down payment, length of mortgage, and rate of interest

2.  Amortization, BJT pp. 142-44

-Methods of amortization


1.  Self-amortizing



-Constant amortization (declining payment) loan


2.  Graduated payment mortgage


3.  “Balloon” mortgage


4.  Interest-only loan


5.  Negative amortization

3.  Length of Mortgage

-Acceleration clause, 8C, p. 977
-Material adverse change provision, SM, p.15

-Deceleration Provision, BJT p. 995 (19)

a.  “Due-on” Clauses, BJT pp. 114-16

-Garn-St. Germain Depository Institutions Act of 1982:  Due-on-sale clauses are enforceable as a matter of fed. law.
b.  Mortgage Prepayment, BJT pp. 116-21

Peter Fuller Enterprises v. Manchester Savings Bank (N.H. 1959):  Mortgagor could not force prepayment by defaulting.  

-Yield-maintenance premium:  To calculate how much money will have to be lent so the lender can earn the same yield from a new loan at 7%, where $100,000 was originally lent at 8%, and 25 years remain on a 30-year loan, use p.12:


-95,070 outstanding principal (p.11)/100 x 109.20 (p.12) = $103,816 


-103,816 – 95,070 = $8,800 premium

c.  Multistate Adjustable Rate Note, BJT pp. 976-78
d.  Mortgage New York—Single Family, BJT pp. 995-98

e.  Acceleration and Prepayment, SM pp. 12-15

Lazzareschi Inv. Co. v. San Francisco Fed. Sav. & Loan Ass’n (Cal. Ct. App. 1971):  A prepayment premium was permissible, even though the interest rate on the loan was lower than the market rate.  

4.  Interest Rate
-Interest:  Compensation paid for the use of the lender’s money and consideration for a creditor’s forbearance to collect a debt when due.

a.  BJT, pp. 121-42

ii.  Adjustable Rate Mortgages (ARMs)/Variable Rate Mortgages (VRMs)

iii.  Limitations on the Lender’s Return:  Usury
-Selected Usury Issues

--When Is a Transaction “Usurious”?

Moran v. Kenai Towing and Salvage, Inc. (Alaska 1974):  The court held that a lease with option to purchase was used by the lender to disguise a usurious loan, meaning that the lender was entitled to no interest.

--Exempt Transactions

-Corporate borrower exemption
Feller v. Architects Display Buildings, Inc. (N.J. App. Div. 1959):  The court held that the defense of usury was not applicable to a corporate borrower, b/c the corporation was not created by an individual at the behest of the lender.  

--The Penalties for Usury

Szerdahelyi v. Harris (N.Y. 1986):  “[A] usurious transaction is void ab initio, and a return of excess interest cannot save to the lender the money actually advanced, or the interest due on the loan….”
--Federal Preemption

c.  Practice Problems, SM p. 16

-To determine monthly payment, use the debt service chart on SM10.

-To determine outstanding balance, use the amortization chart on SM11.

-To determine interest and/or principal paid in a given year, use the amortization chart on SM11.

-“Points” are pct. points on the entire loan.  A “basis point” is .01 pct.
-Pct. profit on equity investment = Profit/equity investment

-Interest rate = (Total payments – principal)/principal
C.  Week 4:  Basic Concepts of Recording Statutes

1.  Introduction to Recording Statutes, BJT pp. 473-82

-Recording acts fall into 3 groups:

1.  Race:  Check the records immediately b/f purchase to make sure that there are no prior recorded interests, and record immediately after purchase to ensure that no

subsequent purchasers do so.


2.  Notice:  A purchaser takes priority over all prior unrecorded interests of which he had

no notice when he took, even if they record b/f he does (but after he has taken).  Check the records and make all warranted inquiries, and then record to protect oneself against subsequent purchasers. 

-Fla. p.476

3.  Race-notice:  For a purchaser to prevail over a prior unrecorded interest of which he


had no notice when he took, he must record before the prior unrecorded interest holder


does.  The purchaser is not automatically protected against a prior unrecorded but 

recordable interest, as is the case under a notice statute.  Check the records immediately b/f purchase and make all warranted inquiries, and record immediately after purchase.



-Wash. p.475
-Forms of notice:  


1.  Actual knowledge

2.  Constructive notice:  Record notice (the interest has been recorded, and there is a presumption of notice)

3.  Constructive notice:  Inquiry notice (aware of facts that would have led a reasonable person to ask questions leading to discovery)

a.  Administration

2.  Basic Hypotheticals on Recording Statutes, SM p. 17

-To determine who has title:

1.  What type of recording statute is in place?



a.  Race:  Whoever recorded first has title.  If nobody has recorded, the common 



law applies, and the purchaser w/ the interest senior in time has title.



b.  Notice:  If there is a prior recorded interest, subsequent purchasers are on 



record notice.



c.  Race-notice:  If there is a prior recorded interest, subsequent purchasers are on



record notice.

2.  If there is not a race statute, does the subsequent purchaser have notice of a prior 

unrecorded interest?  



a.  Yes:  Prior purchaser has title, unless the subsequent purchaser is protected by

the shelter rule.  The shelter rule protects the ability of intervening purchasers who do not have notice to convey good title.  It thus indirectly shelters subsequent

purchasers who do have notice.



b.  No:

ii.  Notice statute:  Subsequent purchaser has title.




iii.  Race-notice statute:  Subsequent purchaser must record first.

3.  Recordable Instruments, BJT 482-83

4.  Purchasers and Creditors, BJT 483-84

5.  Notes 1-3, BJT 490-91

Seguin v. Maloney-Chambers Lumber Co. (Ore. 1953):  B, a subsequent taker w/out notice, made a partial payment and then became aware of A’s prior unrecorded interest.  A’s interest in the timber was superior to B’s, except that B was declared to have a lien on the standing timber minus the value of timber cut and removed by B.

6.  Notice from Recording, BJT 491-97, 502-05

Kiser v. Clinchfield Coal Corp. (Va. 1959):  
“In order for a deed and its recitals to operate as constructive notice to a bona fide purchaser of land it must be a link in the purchaser’s chain of title.”
Woods v. Garnett (Miss. 1894):  In a case like Kiser, the unrecorded conveyance is supreme when it is finally recorded, whenever that may be, even though it may be inconvenient for purchasers who buy from subsequent grantees.


-Mass.:  The purchaser from the subsequent grantee doesn’t have to examine the records


after the date of registration of the conveyance to his grantor.  
In re Ryan (1st Cir. 1988):  A mortgage instrument only witnessed by one person—rather than 2, as required by an 1869 case—and actually put of record, did not provide constructive notice of the mortgage.

Waicker (Md. 2000):  The misindexing of a judgment lien caused a failure to provide constructive notice to a subsequent lien holder or purchaser w/out actual notice, meaning that the subsequent lien takes priority over the misindexed lien.

In re Williams (W.Va. 2003):  Although a recording was acknowledged by an improper person, it constituted constructive notice, provided no improper benefit was obtained and no harm resulted.

a.  Note, The Tract and Grantor-Grantee Indices (1962)

Barney v. McCarty (Iowa):  The court held that indexing of an instrument was required b/f there could be valid recordation.  This view puts the burden of mistakes by the recorder on the grantee, rather than the subsequent purchaser.

7.  Notes 2-5, 8, BJT 505-08

First Citizen National Bank (Pa. 2005):  A properly recorded mortgage results in constructive notice of the mortgage, even though the mortgage was indexed under the wrong name.  

Whalley v. Small (Iowa 1868):  “[A] quarter of a century cannot be considered a reasonable or proper time to permit the instrument to lie unrecorded, and…the filing cannot be considered as imparting notice during this long period.”

8.  Chain of Title and Wild Deeds, SM 18

D.  Week 5:  More on Recording

1.  Notice from Other Public Records, BJT 508-13
Whitehurst v. Abbott (N.C. 1945):  The only thing the will provided notice of was that the will had been probated in Pasquotank County.  It said nothing as to whether the will was valid.
2.  Notes 1-5 on 513-15; Notes 2-4 on 518-19

3.  Martinique Realty, BJT 529-33 and Notes 1-2 (528)

Martinique Realty Corp. v. Hull (N.J. App. Div. 1960):  The purchaser of an apartment building was found to have constructive notice of a tenant’s agreement with the prior lessor to pay rent in advance.  

5.  Bringing Recording Into a New Era, SM 18-21

6.  MERSCORP, Inc. v. Romaine (N.Y. 2006), SM 22-26

-The county clerk was compelled to record and index mortgages, assignments of mortgage, and discharges of mortgage, which named Mortgage Electronic Registration Systems, Inc. the lender’s nominee or mortgagee of record.
II.  REAL PROPERTY SECURITY INSTRUMENTS

A.  Week 6(7):  Security Devices and Priority
1.  Forms of Security Devices, BJT 159-66

a.  The Mortgage

b.  The Trust Deed Mortgage (Deed of Trust)

c.  The Deed Absolute

d.  The Installment Land Contract

e.  Miscellaneous Security Devices

2.  Junior Liens

a.  BJT 166-80, Notes 2 & 4, 180-81

i.  Junior (or Secondary) Mortgage Financing

A.  Conventional Second Mortgages

B.  The Wraparound Mortgage

3.  Construction Financing

Rockhill v. United States (Md. 1980):  A mortgage lender whose loan is for construction or repair purposes and who obtains lien priority by subordination does not thereby owe a duty to the subordinating lienor to exercise care that the borrower applies the loan proceeds to the intended purposes of the loan.
Kemp v. Thurmond (Tenn. 1975):  “[W]here the making of the advances is obligatory upon the mortgagee or beneficiary, the lien of a mortgage or trust deed receives priority over mechanics’ liens when the mortgage or deed has been recorded before the mechanic’s lien attaches, despite the fact that advances are actually given subsequently to this time.”

Oaks v. Weingartner (Cal. App. 1951):  The “California rule”:  “[T]he lien of a mortgage does not operate to secure optional advances made under the mortgage after the mortgagee has acquired actual notice of an encumbrance subsequent in point or time to his mortgage, so as to defeat or impair the rights of the subsequent encumbrancer.”
-Fla. doesn’t distinguish b/t obligatory and optional advances, and protects all such advances against subsequent lienors from the time the mortgage is filed for record.

b.  Hadrup v. Sale; Note 1, BJT 533-36

Hadrup v. Sale (Va. 1959):  Under the Va. mechanic’s lien statute, “an inchoate lien attaches when the work is done and materials furnished which may be perfected within the specified time.” The mechanic’s lien was valid, as the sale of the house did not terminate the work.

c.  Note on Mechanics’ and Materialmen’s Liens, BJT 189-92

-Questions:


1.  Was the lien recorded in the statutory period?


2.  When is the lien given priority?

d.  Matter of Vietri Homes, Inc. (Bankr. D. Del. 1986) SM 27-30
-2 suppliers were not entitled to equitable subordination of the bank’s claim.

-Reqs. for equitable subordination:


1.  The claimant must have engaged in some type of inequitable conduct.

-“Where the claimant is a non-fiduciary, a more egregious standard of misconduct must be met.”


2.  The misconduct must have resulted in injury to the creditors of the bankrupt or 


conferred an unfair advantage on the claimant.


3.  Equitable subordination of the claim must not be inconsistent w/ the provisions of the


Bankruptcy Act.

3.  Transfer of Encumbered Property BJT 192-201

b.  Mortgage Takeover:  The Rights of the Mortgagee as Against the Assuming Grantee

First Federal Savings & Loan Assn. of Gary v. Arena (Ind. App. 1980):  Altering the mortgages’ interest rate was a material change which discharged the mortgagors from personal liability on the mortgages.
B.  Weeks 7 and 8:  Remedies of Secured Creditors

1.  Foreclosure
a.  Workouts, BJT 201-20; SM 30-37

i.  Mortgagee Taking Possession

Myers-Macomber Engineers v. M.L.W. Construction Corp. (Pa. Super. 1979):  A mortgagee in possession does not have a responsibility to satisfy outstanding, job related claims against the mortgagor.
ii.  Acceleration by Mortgagor Default

Webster Bank v. Oakley (Conn. 2003):  The court held that the bank had clearly and unequivocally exercised its option, under the mortgage to accelerate the borrower’s loan.

c.  Transfer in Lieu of Foreclosure

Harbel Oil Co. v. Steele (Ariz. 1957):  Real property mortgages were required to be foreclosed in court, so the Steeles’ attempt to foreclose summarily was denied.
d.  Workouts
-Types of workout plans:


1.  Reinstatement

2.  Consensual restructuring


3.  Lender takeover of control

-Farah (Tex. Ct. App. 1984):  A secured creditor may be liable to a debtor for wrongful “control” of the debtor.  A borrower’s claim for wrongful “control” is grounded on four points—(1) no default by the borrower, (2) fraud on the borrower by the lender, (3) duress caused by the lender, and (4) interference by the lender w/ business relations.

4.  Voluntary conveyance to the lender:  May be accomplished by a deed in lieu of foreclosure

5.  Executory deed in lieu of foreclosure


6.  Sale to third party


7.  Third party completion


8.  Forbearance


9.  Friendly foreclosure

Shultis v. Woodstock Land Dev. Assoc. (N.Y. App. Div. 1993):  A junior lienor failed to demonstrate material prejudice or substantial impairment of its security as a result of a  modification of the senior loan so as to warrant elevating it in its entirety to a superior status.  However, the junior lienor was entitled to priority over the senior lienor w/ respect to the difference b/t the outstanding balance due under the terms of the first modification and the second modification.
-Claims available to borrowers who are subject to foreclosure:


1.  The lender doesn’t own the loan.  


2.  The borrower was misled at the origination.  


3.  The loan servicer fails to complete required procedures.

Wensel v. Flatte (Ark. Ct. App. 1989):  The court upheld the chancellor’s finding that the deed and note did not constitute an equitable mortgage, but were rather instruments of a sale.

b.  Foreclosure Sale Terms and Conditions

i.  BJT 220-34

A.  Types of Foreclosure

1.  Strict foreclosure:  Ordinarily, it is confined to cases where (1) the mortgagor is 


insolvent, (2) the mortgaged premises are not of sufficient value to pay the debt, (3)


there are no outside creditors or encumbrancers.


2.  Foreclosure by Sale in Judicial Proceedings

3.  Foreclosure by Exercise of Power by Sale

B.  Selected Foreclosure Problems

1.  Foreclosure Sale Terms and Conditions:  Price Adequacy and Chilled Bidding

Manoog v. Miele (Mass. 1966):  Many factors must be taken into consideration to determine whether a sale has been chilled, aside from the difference b/t purchase price and sale price
Pearman v. West Point National Bank (Ky. App. 1994):  The bank contracted to sell the property during the foreclosure proceedings (while it still had a good faith obligation under the mortgagor-mortgagee relationship), and then attempted to collect the deficiency from the mortgagor.  The court refused to permit it to do so.

ii.  Law of Distressed Real Estate:  § 12.03, SM 37-39

-Parties to be joined as Ds in a foreclosure action:


1.  Borrower and subsequent holders of the property


2.  All parties that are junior to the mortgage being foreclosed


3.  All potentially liable parties (in states which allow a deficiency judgment)

iii.  Selected Provisions from NY RPAPL Art. 14:  Foreclosure…by Power of Sale, SM 39-43
iv.  Postforeclosure Redemption Rights, BJT 245-51

A.  Effect of Redemption

Dalton v. Franken Const. Companies, Inc. (N.M. App. 1996):  “[E]quitable relief from the time limitations of the redemption statute would be entertained only upon ‘some showing of wrongful conduct on the part of the person against whom relief is sought.’”

Brown v. Trujillo (N.M. App. 2004):  “In general, there are two situations in which a court will use its equitable powers to grant a debtor an extension of the redemption period.  In the first type of situation, the debtor fulfills all of the requirements of the redemption statute, but redemption is not complete because of a clerical error or technical mix-up….  In the second type of situation, courts look for evidence of fraud, deceit, or collusion to justify the grant of a redemption period extension.”
c.  Junior Interests

i.  Como, Inc. v. Carson Square, Inc. BJT pp.242-43

-The court affirmed the court of appeals’ judgment in favor of the tenant, “holding that Como was denied due process by its exclusion from the foreclosure action, and that the foreclosure did not abolish Como’s leasehold.”
ii.  The Law of Distressed Real Estate:  § 15.05 and Real Estate Finance Law, § 7.2, SM p. 44 

iii.  Sample SNDA, SM pp. 44-45
2.  Deficiency Judgments

a.  BJT pp. 264-77; N.Y. RPAPL § 1301, SM p. 46
-New York Real Property Actions and Proceedings Law, § 1371, pp.264-65
Mid-Kansas Fed. S&L v. Dynamic Development Corp. (Ariz. 1991):  The court held that the doctrine of merger and extinguishment applied, and that Mid-Kansas would be unjustly enriched were it permitted to acquire $500,000 worth of property for $100,000 and then sue Dynamic for another $400,000.

-“[T]he merger of rights doctrine holds that the senior lien is merged into—or 

extinguished by—the title acquired by the lienholder when he acquires the mortgagor’s


equity of redemption under a sale on the junior lien.”

-N.Y. RPAPL, § 1301, SM46:  Separate Action for Mortgage Debt

1.  The lender is required to go after the borrower’s other assets prior to going forward 


w/ a foreclosure action to recover the rest of the debt.


3.  One-action rule:  If the lender is going to seek a deficiency judgment, the defendants


must be brought into the foreclosure proceeding.  In the foreclosure proceeding, a motion


must be made to recover on the note for a deficiency.



-Rarely will a court give leave to bring a separate action.

b.  State Bank of Albany v. Amak (N.Y. Sup. Ct. 1974), SM pp. 46-48

-“Because the plaintiff in this case failed to timely move for a deficiency judgment in the farm foreclosure action, a conclusive presumption arose that the debt was paid and the benefits of the presumption extended not only to the principal debtor, but also to the guarantor of the mortgage debt.  When the debt was extinguished, the lien of the mortgage given to collaterally secure that debt necessarily expired.”

3.  Reforming Mortgage Foreclosure, BJT pp. 278-88
Carlson v. Hamilton (Utah 1958):  The court reversed the trial court’s holding that purchasers in default were entitled to $2120, reasoning that the installment land contract was not unconscionable and did not require sellers to compensate purchasers for the costs of the repairs incurred while the purchasers were in possession.
III.  PURCHASE AND SALE OF REAL PROPERTY
A.  Week 10:  Basics of the Contract of Sale

1.  Statute of Frauds, BJT 357-71; SM 60

a.  Statute of Frauds Problems

Kovarik v. Vesely (Wis. 1958):  The court held that a loan application was a separate writing which was to be construed together w/ the original contract of sale, so there was no violation of the statute of frauds.

Holman v. Childersburg Bancorporation (Ala. 2002):  The court rejected Ps’ claims of breach of contract, negligence/wantonness, and fraud, on the basis that the Statute of Frauds protected D.
-SM60, N.Y. Statute of Frauds
b.  Attorney Approval Clauses, SM61-62

Trenta v. Gay (N.J. Super. 1983):  The court rejected Ps’ claim for specific performance of a contract of sale, reasoning that the attorney review clause was valid. The court held that it would not evaluate the reasonableness of the attorney’s advice to parties to a sale.
c.  Residential Contract of Sale, SM63-71
d.  Remedies, BJT 444-69

i.  Seller’s Remedies for Breach by Buyer

Jones v. Lee (N.M. App. 1998):  The court remanded the case for a proper determination of damages, after discussing the requirements for special damages and punitive damages.
Roesch v. Bray (Ohio App. 1988):  The market value of the property at the time of breach was determined by the sale price obtained by the seller one year after the breach.

Uzan v. 845 UN Ltd. Partnership (N.Y. App. 2004):  “Because the governing purchase agreements were a product of lengthy negotiation between parties of equal bargaining power, all represented by counsel, there was no evidence of over-reaching, and upon consideration of the fact that a 25% down payment is common usage in the new construction luxury condominium market in New York City, we hold that upon their default and failure to cure, plaintiffs forfeited all rights to their deposits….”


-“[R]eal estate down payments have been subject to limited supervision.  They have only


been refunded upon a showing of disparity of bargaining power between the parties,


duress, fraud, illegality or mutual mistake.”

Smith v. Mady (Cal. App. 1983):  A defaulting purchaser of real property is entitled to credit, against damages from his default, the increase in proceeds of a subsequent, but rapid, resale at a higher price.
ii.  Buyer’s Remedies for Breach by Seller

Mokar Properties Corp. v. Hall (N.Y. App. 1958):  A contractual condition limiting the seller’s liability to a refund of down payment and related costs, in the event that seller is “unable” to convey title, implicitly includes an obligation for the seller to act in good faith in attempting to acquire title.
Ruble v. Reich (Neb. 2000):  Seller breached, and buyers were entitled to damages for rent paid as a result of the breach.


-“In measuring damages for a breach of contract, any cost or other loss that is avoided 


by the injured party’s not having to perform is deducted from the amount of damages


incurred.”

B.  Week 11:  Caveat Emptor and Quality of the Property

1.  Contract, SM63-71, Paragraphs 9, 12, 16, 28

2.  Caveat Emptor, BJT 394-406

Stambovsky v. Ackley (N.Y. 1991):  “Where, as here, the seller not only takes unfair advantage of the buyer’s ignorance but has created and perpetuated a condition about which he is unlikely to even inquire, enforcement of the contract (in whole or in part) is offensive to the court’s sense of equity.”
-NYRPL § 443-a:  There is no cause of action against a seller who doesn’t disclose that the property was owned or occupied by someone w/ HIV/AIDS or was the site of a homicide, suicide, other death by accidental or natural causes, or any crime punishable as a felony.


-This is an example of a psychological impact property statute.  (p.400)
3.  Easton v. Strassburger and Notes, BJT 47-55

-“[W]e hold that the duty of a real estate broker, representing the seller, to disclose facts…includes the affirmative duty to conduct a reasonably competent and diligent inspection of the residential property listed for sale and to disclose to prospective purchasers all facts materially affecting the value or desirability of the property that such an investigation would reveal.”
-After Easton, Cal. passed a statute codifying its holding:  “It is the duty of a real estate broker…to a prospective purchaser of residential real property…to conduct a reasonably competent and diligent visual inspection of the property offered for sale and to disclose to that prospective purchaser all facts materially affecting the value or desirability of the property that such an investigation would reveal….”

C.  Week 12:  Representations, Warranties, Statutory Protections

1.  NY Property Condition Disclosure Act, SM72-78
2.  Implied Warranty, BJT 406-16

Albrecht v. Clifford (Mass. 2002):  The court held that there is an implied warranty of habitability for new homes, but P did not file suit w/in the statute of limitations.

-PBS Coals, Inc. v. Burnham Coal Co. (Pa. Super. 1989):  The court held that the “as is” clause put the buyer on notice that there may be liabilities attendant to the purchase and prevented any implied warranties from attaching.  The court pointed to the sophistication of the parties as a reason for its holding.
3.  Express Warranty, BJT 416-19
Garriffa v. Taylor (Wyo. 1984):  The court found that seller had not made an express warranty to purchaser stating that the house had a septic system.  The result of the decision was that seller did not have to pay purchaser for a new septic system.


-“An express warranty is created by any affirmation of fact made by the seller to the 


buyer which relates to the goods and becomes a part of the basis of the bargain.  The 


primary question is whether there were any affirmations of fact or promises which 

amounted to an express warranty or whether the representations were merely opinions.”

4.  Survival and Merger, SM79-83

Munawar v. Cadle Co. (Tex. App. 1999):  There is an exception to the merger rule for fraud, so the deed was not binding on such a claim.  

-“In the absence of merger, the use of a special warranty deed does not extinguish the warranty and alleged representations in the contract and does not establish Cadle’s entitlement to judgment as a matter of law.”

D.  Week 13:  Seller’s Title Obligation; Remedies

1.  Contract, SM63-71 Paragraphs 1, 9, 10, 11, 13, 14, 20, 21, 28(g)

2.  BJT 435-44

Voorheesville Rod & Gun v. E.W. Tompkins (N.Y. 1993):  “[A]lthough defendant’s failure to obtain subdivision approval was a violation of the regulations which were in effect when the parties contracted, such violation did not make the title unmarketable.”

-“The test of the marketability of a title is ‘whether there is an objection there to such as


would interfere with a sale or with the market value of the property.’  A marketable title


is ‘a title free from reasonable doubt, but not from every doubt.’”

3.  Warranty Deed, BJT 1017-18; SM 86-89

Mastro v. Kumakichi Corp. (Wash. App. 1998):  The court affirmed a lower court judgment in favor of a buyer, finding that seller had breached its warranty deed covenant to defend buyer against adverse possession claims upon the buyer’s tender of defense to seller.


-“A warranty deed covenants against both known and unknown defects.  And a grantor


conveying land by statutory warranty deed makes five covenants against title defects:


(1) that the grantor was seised of an estate in fee simple (warranty of seisin); (2) that he


had a good right to convey that estate (warranty of right to convey); (3) that title was 


free of encumbrances (warranty against encumbrances); (4) that the grantee, his heirs


and assigns, will have quiet possession (warranty of quiet possession); and (5) that the 


grantor will defend the grantee’s title (warranty to defend).
E.  Week 14:  Title Insurance

1.  Introduction to Title Insurance, BJT 567-75, 598-600

a.  Administration

b.  Protection Provided

2.  Owner’s Title Insurance Policy, odd pages on BJT 577-97
3.  BJT 612-28; Note 1 on p.640

L. Smirlock Realty Corp. v. Title Guarantee Co. (N.Y. 1981):  “[W]e hold that a policy of title insurance will not be rendered void pursuant to a misrepresentation clause absent some showing of intentional concealment on the part of the insured tantamount to fraud.  Moreover, because record information of a title defect is available to the title insurer and because the title insurer is presumed to have made itself aware of such information, we hold that an insured under a policy of title insurance such as is involved herein is under no duty to disclose to the insurer a fact which is readily ascertainable by reference to the public records.  Thus, even an intentional failure to disclose a matter of public record will not result in a loss of title insurance protection.”
Jimerson v. First American Title Ins. Co. (Colo. App. 1999):  The title insurance co. owed no duty to the seller.

Brown’s Tie & Lumber Co. v. Chicago Title Co. of Idaho (Idaho 1988):  The court declined to grant damages to a seller for losses incurred as a result of the title insurer’s failure to discover the buyer’s deed of trust.

-The contracts for title insurance and policies, not negligence principles, were the source of duties b/t the parties.


-Idaho law did not create a duty on the part of title insurers to conduct a reasonable 


search and inspection of title b/f issuing a policy.

Lawyers Title Insurance Corp. v. McKee (Tex. Civ. App. 1962):  A covenant to defend was construed as obligating the insurer to bring proceedings adjudicating the insured’s title when the insured was out of possession and in peril of losing his asserted interest through adverse possession by a third-party claimant.
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