AGENCY AND DISTRIBUTION AGREEMENTS IN SPAIN
The Commercial Agent


The Agency contract defines the relationship between a principal and an agent by which the agent assumes the obligation to promote or close commercial transactions for the principal, receiving an agreed price or commission. It is a continuous and stable relationship where the agent, whether an individual or legal entity, is an independent intermediary with its own business structure and without subordination to the principal.

Currently, the agent does not assume the risks of the transactions in which he participates, but sometimes the contract can establish the agent responsibility for the payment of the price in case the purchaser unpaid.  

The agent must be distinguished from another similar figures: the distributor, the commercial representative, or the simple mediator. 

· The distributor is the professional that offers its business structure and commercial network to another professional or manufacturer, in order to distribute its products in a specific territory. 

· The commercial representative, on the contrary, is the person that promotes commercial operations in the name of the principal. As the agent, the representative does not assume the risks of the operations, but he has not its own company and independent organisation because it is an employee of the principal.

· The mediator contacts the principal with another professional in order to close a concrete commercial operation. The mediator does not assume any specific obligation on behalf of or in the name of the principal. 

The agent is located between all these figures of business collaboration, and the next are the basic characteristics that make it different from the rest: 

· Independence of the agent (own business structure, installations, personal ...).

· Continuous and stable relationship between principal - agent.

· The agent must promote commercial transactions on behalf of and in the name of the principal.

· Not assumption of risks.

Keeping in mind these points, the legal regulation of the agency contract, departing from the freedom of pacts, exists in the European Economic Community  level as well as in the National level.

The Council Directive of 18 December 1986, on the coordination of the laws of the Member State relating to self-employed commercial agents (86/53/EEC)


The objective of the Directive is to harmonise the legal systems and regulations of the Member States concerning commercial representation, in order to make easier the trade in goods in the European territory.

The article 1 of the Directive defines the commercial agent as:

“... a self-employed intermediary who has continuing authority to negotiate the sale or the purchase of goods on behalf of another person (principal), or toi negotiate and conclude such transactions on behalf of and in the name of the principal”

It is excluded of this definition the commercial agents that do not receive a payment for their activities, the agents that operate on the commodity market, and the organization known as “Crown Agents for Overseas Governments Administrations”.

To define the obligations and rights of both parts, the Directive uses general terms and expressions, and the specific duties of the agent and the principal are not strictly determined. The articles of the Directive express basically the attitude of good faith and communication between the principal and the agent. 

( Agent’s Obligations

The Directive specifies three general obligations for the agent in front the principal:

1. Negotiate and conclude transactions for the principal.

2. Communicate to the principal all the commercial information he has.

3. Comply with the instructions the principal has given him.

All the obligations must be complied under the general rule of looking after the interests of the principal and act dutifully and in good faith. This rule is also applicable to the principal. 

( Principal’s Obligations

The principal must:

1. Provide the commercial agent with the necessary documentation relating to each transaction.

2. Obtain for the agent the information he needs to perform the contract.

3. Notify the agent “within a reasonable period” in case the commercial transactions are “significantly lower than that which the commercial agent could normally have expected”.

4. Notify the agent “within a reasonable period” about the acceptance, refusal or non-execution of a commercial operation procured by the agent for the principal.

( The Remuneration and the Commission

The article 6 of the Directive point out that the commercial agent remuneration is based on what commercial uses and customs establish in the place where the agent carries on his activities. If there are no usual practices, the commercial agent will be entitled to reasonable remuneration according to all the aspects of the operation.

The Directive considers the commission as the part of the remuneration that varies depending on the number and the value of the commercial operations.

(The commercial agent shall have right to receive a commission on commercial transactions in the next cases (art.7):

· When the operation has been concluded as a result of his intervention.

· When the operation has been concluded with a third party whom he has previously acquired as a customer for transactions of the same kind.

· When he is responsible of a specific geographical sector or group of customers.

· When he has an exclusive right to a specific geographical sector or group of customers.

( These are the cases for the transactions concluded during the period covered by the agency contract, but there are another cases for the operations concluded after the contract has finished (art.8):

· If the transaction has been possible mainly because of the agent action during the period covered by the agency contract.

· If the principal has received the order of the transaction from the third party before the agency contract terminated.

( The commission shall become due in the next circumstances:

· When the principal has executed the transaction.

· When the principal should have executed the transaction according to the agreement with the third party.

· When the third party has executed the transaction

( The extinction of the right to commission can only take place if:

1. The contract between the principal and the third part will not be executed.

2. The non-execution is due to circumstances ignored by the principal.

( Conclusion of the Agency Contract

The Agency Contracts can be for a fixed or an indefinite period. If it is concluded for an indefinite period, either part must conclude it noticing to the other part. The Directive establishes that the period of notice shall depend on the time of the conclusion: one month for the first year of the contract, two months for the second year commenced and subsequent years.

The Directive establishes this minimum period of notice, but the article 16 also specifies that the Directive shall not affect the applications of the law of the Member States that allow the immediate termination of the agency contract because of the breach by one part or where exceptional circumstances arise.

( Indemnity for the Commercial Agent

Although the Member States shall take the measures to ensure the indemnity of the Commercial Agent after the termination of the contract, an important point of the Directive is the article 17, which gives the right to the Agent to receive the indemnity when:

· He has brought to the principal new customers or has appreciably increased the volume of business, and the activity of the agent may continue producing substantial benefits for the principal after the termination of the agency contract.

· The payment of the indemnity is equitable, keeping in mind all the circumstances, specially the commission lost by the commercial agent on the business transaction. 

If the contract is terminated by the principal because of the commercial agent’s breach of contract, or if the agent has terminated the contract (unless justified termination), or if the agent assigns his rights and duties to another person with the agreement of the principal, the indemnity shall not be payable.

( The Restraint of Trade Clause

A “restraint of trade clause” is the agreement restricting the business activities of the agent once the agency contract has terminated (art. 20).

It shall be valid if it is concluded in writing and if it affects the geographical area, the group of customers and the type of goods covered by the contract.

The Directive specifies the validity of the restraint of trade clause to a term of two years after the termination of the contract.

The Spanish Agency Contract Act (L 12/1992, 27 May)


The Agency Contract Act follows the same structure that the Directive, completing those aspects the Directive leaves to the Member States consideration. Actually, the objective of the Spanish legislator is not only the simple implementation of the Directive, but also giving a necessary new regulation to the agency contract.

The Act covers the different modalities of the agency contract and its articles have imperative character (art. 3). So the law applicable to the contract should always be the Agency Contract Law. With respect to the jurisdiction, the Act includes an article providing that the courts where the agent is domiciled shall have jurisdiction to hear any legal action arising from the contract. 

The Acts adds the next regulations to the Directive content: 

( The Independence of the Agent

Although the Agency Contract Act assumes the same definition for the agent than the Directive does, the article 2 gives special importance to his independence.

The persons depending on the principal by a labor relation are not considered commercial agents. The dependence is supposed when the person who promotes transactions is not able to organize its professional activity, its time and its own business structure.

The act also allows the intervention of a subagent, who will depend on the agent. The principal must expressly allow the intervention of the subagent on a commercial transaction.

Unless express prohibition, the agent can develop his professional activity for another principal. Nevertheless, he will need principal authorisation if he is going to promote transaction for a third for the same kind of goods (art. 7)

( Agent’s Obligations
The Act adds basically two obligations to those foreseen by the Directive.

· The agent will receive in the name of the principal any kind of claim about quality or quantity defects on the goods purchased.  

· The agent will have an independent accounting of the commercial transactions terminated.

( Conclusion of the Agency Contract

Applying the art. 16 of the Directive, the Act establishes that both the agent and the principal can immediately terminate the agency contract, ignoring the period of notice:

· Because the other part breaches totally or partially the contract. 

· Because of the break declaration of the other part, or when the deferral of payments petition has been admitted.

The agency contract will be also extinguished only because of the agent’s death, but not because of the principal’s death.

( Indemnity for Damages

Notwithstanding the indemnity for customers, if the principal breaches the period of notice that must be given to the agent in the event the indefinite contract is terminated by him, the principal will have to pay to the agent the damages the prior termination caused him. 

The Agency Contract Content


Basically these are the main clauses that should contain an agency contract:

1. Identification of the parts

2. Classification of the contract - Object

3. Contractual goods and competitive goods

4. Territory: exclusivity

5. Obligations of the parts

6. Remuneration of the agent

7. Payment systems

8. Termination of the contract

                    9.  Conclusion of the contract and Indemnity

     10.  Applicable law and Jurisdiction
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