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1 Executive summary

The main objective of this study is to consider the legal advantages and disadvantages with
different contract models given NordREG’s choice of a supplier centric model with
mandatory combined billing in a future Nordic end-user market for electricity.

At the outset, there are today three relevant categories of agreements in place between
customers, suppliers and DSOs in the Nordic electricity retail markets: the electricity supply
agreements between customers and suppliers, the grid use agreements between customers and
DSOs, and the grid connection agreements usually entered into between customers and DSOs.

We have assumed that issues governed by the grid connection agreements will still be entered
into by DSOs under a supplier centric model. Two general contract models have on this basis
been considered as possible approaches to regulation of electricity supply and grid use terms
under a future supplier centric model.

The subcontractor model is considered in more detail in chapter 7 of this report. Under this
model, the customer enters into a contract with the supplier governing both electricity supply
and grid use. The supplier then enters into a separate contract with the DSO for grid use,
making the DSO a subcontractor for this service. The Danish wholesale model which will be
implemented from 1 October 2014 represents one example of a subcontractor model.

The main advantage of the subcontractor model is that it will entitle the customer to envisage
the electricity supply, including grid services, as a single service delivered by the supplier. On
the other hand, the sub-contractor model will extend the responsibilities of suppliers towards
customers. We discuss the advantages and disadvantages of this model further in section 7.2.

The power of attorney model is considered in more detail in chapter 8 of this report. Under
this model, the customer and the DSO will still formally be contract parties to the grid use
agreement, but the supplier will act with a power of attorney from one of the parties in order
to facilitate combined billing. Three sub-models may be envisaged: a model where the
supplier acts as a customer representative, a model where the supplier acts as a DSO
representative, and a model where the supplier acts as joint customer and DSO representative.

The power of attorney model where the supplier acts as a customer representative has few
clear advantages and some significant disadvantages. The main disadvantage is that the model
would place the risk of supplier default in forwarding payment to the DSO on the customer. In
other words, if the supplier should default, the customer would still have to pay the DSO, and
consequently risk paying twice for the same service.

The power of attorney model where the supplier acts as a DSO representative has the
advantage that it retains the primary legal responsibility of the DSO towards the customer
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while at the same allowing for the supplier to act as primary contact point. One obvious
disadvantage with this model is, however, that it would obscure the formal legal division of
functions and responsibilities between the supplier and the DSO and potentially create
conflicts of interest for the supplier in discharging a dual function as supplier and contract
representative of the DSO. The model also entails other potential disadvantages for DSOs.

The hybrid alternative where the supplier acts as joint representative is in our view not very
practical, and would in practice not differ much in substance from the power of attorney
model where the supplier acts as a DSO representative.

We discuss the advantages and disadvantages of the power of attorney model further in
chapter 8.2.

From a legal perspective, it is our conclusion that a subcontractor model is better suited than a
power of attorney model for the implementation of a supplier centric model with mandatory
combined billing. We have also reviewed the models against the overall objectives of the
Nordic electricity retail market, as defined by NordREG. While both models have certain
advantages and disadvantages, we have found that the subcontractor model is best suited to
promote customer friendliness and a well-functioning market. It is on the other hand possible
that the subcontractor model may entail higher entry barriers for new suppliers and potentially
be less efficient than the power of attorney model, but both these aspects are difficult to
measure with any degree of precision for the purpose of this report. It is our opinion that both
models may be designed to comply with EU regulation and development and ensure the
neutrality of DSOs.

In conclusion, we recommend that the subcontractor model is further explored with a view to
possible implementation in the Nordic countries. We nevertheless emphasize that the
introduction of such a model will require a number of amendments to national statutory
requirements and standard contracts, and that its implementation requires further review of
each country’s national law as well as review in light of the regulation and development of
EU law.



2 Introduction

2.1 Topic

We have been commissioned by Nordic Energy Research and NordREG to conduct a study
relating to arrangement of customer contracts in the Nordic electricity market. According to
our Terms of Reference, the objective of the study is to analyse how customer’s contracts
with suppliers and distribution system operators (“DSOs”) could be arranged.

NordREG is aiming to achieve a common Nordic end-user market for electricity by 2015.> A
truly harmonized retail market in the Nordic countries, where customers may freely choose
suppliers from all countries, requires harmonization of national approaches to the contractual
relationship between customers, grid companies and suppliers.

Today, customers in the Nordic electricity market in many cases enter into separate contracts
with the local grid company for grid connection and use on the one hand and an electricity
supplier on the other hand. NordREG has determined that the future customer interface model
for the harmonized Nordic end user market should be based on the supplier centric model.
This model entails that most issues from a customer perspective, such as billing and supplier
switching, are handled by the supplier.? NordREG has, however, emphasized that the DSOs
should remain responsible for grid specific issues such as metering and supply quality.
Furthermore, NordREG has recommended that the Nordic market should have mandatory
combined billing performed by the suppliers, i.e. a system where the supplier shall submit to
the customer one single bill including both electricity supply and grid tariff costs.

The main objective of this study is to consider the legal advantages and disadvantages with
different contract models given the choice of a supplier centric model with mandatory
combined billing. Consequently, we emphasise that we have not conducted an independent
assessment of whether a supplier centric model should be implemented or not in the Nordic
electricity market.

2.2  Methodology

The point of departure for our study is to provide an analysis of the legal questions arising
from a general Nordic contract law perspective in the implementation of a supplier centric
model. This legal study has been conducted as a desk study on the basis of documentation
received from NordREG. No separate empirical studies have been carried out as part of this
study.

Some general descriptions of the regulatory regimes in each Nordic country will be provided
as background information in the following. It is, however, beyond the scope of this study to

! NordREG Report 7/2010, Implementation Plan for a Common Nordic Retail Market, p. 5.
2 Op.cit., p. 11.



provide any legal assessment of the specific situation in each country. It has therefore not
been our intention to provide an analysis of the legal consequences of implementing a
supplier centric model within each Nordic jurisdiction. The analysis and findings in this report
must consequently be supplemented by further national legal studies in order to evaluate the
specific consequences, need for regulatory and contractual amendments and other legal
questions arising within each national jurisdiction.

A draft version of this report has been submitted by NordREG to stakeholders for hearing.
Eight written hearing comments were received. The substantive written comments are
included in Annex A to this final report. A consultation meeting on the basis of the draft
report was held on 20 November 2012.

2.3  Overview

In the following we will first provide a brief description of the Nordic electricity market and
NordREG’s envisaged supplier centric model below in chapter 3 as background for the
following analysis. The EU regulation of the internal electricity market provides an important
regulatory background for the evaluation of Nordic approaches, and is therefore considered
further in chapter 4.

In chapter 5, we describe the current Nordic approaches to the regulation of the electricity
market. Chapter 6 then discusses two specific questions of relevance to all contract models
analysed in this report; namely whether grid connection agreements should remain an
agreement between customers and DSOs, and whether the mandatory supplier centric model
should apply to all customers or only to certain customer groups such as consumers.

The two main categories of contract models which in our opinion may be applied for the
implementation of a supplier centric model, the subcontractor model and the power of
attorney model, are analysed in chapters 7 and 8, respectively. In these chapters, we discuss
the concepts as well as the legal advantages and disadvantages with the different contract
models. In chapter 9, we consider the contract models in relation to the overall objectives of
the harmonized Nordic electricity retail market.

Chapter 10 concludes and provides some recommendations for further work on the
implementation of a supplier centric model.

3  Background

3.1 The Nordic electricity market

The Nordic electricity wholesale market is a common market comprising the Danish, Swedish,
Finnish and Norwegian electricity markets. Electricity is mostly traded at the Nordic power



exchange Nord Pool.* The Nordic market also has a common balancing market in order to
ensure balance between generation and consumption in the operating hour.*

Total electricity generation in the Nordic countries in 2011 amounted to 370 TWh, of which
hydropower is the most significant electricity production source normally accounting for more
than 50 % of the generation.® Total Nordic consumption in 2011 amounted to 379.6 TWh.°

The Nordic transmission grid includes practically the whole Nordic region, excluding
Western Denmark, into one synchronous power system.” The Nordic wholesale electricity
market price is determined through day-ahead auctioning. Transmission system capacity
congestion is solved by market splitting, which was forced 72 % of the time in 2011.2 A
common Nordic electricity price existed for 26.2 % of the hours in 2011.° Hence, although
one Nordic electricity wholesale market exists, price differences between different market
areas still occur to a fairly large extent.

The retail markets in the Nordic countries are still to a large extent national in scope.'® This is
illustrated by the fact that retail prices had a diverging development in 2011, with prices
declining in Norway and Sweden over the year while showing a slight upward trend over the
year in Denmark and Finland.* Moreover, the rate of supplier switching differs between the
Nordic countries.*?

The number of suppliers in each market also varies between the Nordic countries. NordREG’s
Nordic Market Report 2012 summarises the present situation as follows:

“At the end of 2011 there were a total of 112 ..; suppliers in Norway — most of these
former incumbent suppliers. 20 of these suppliers had offers in all grid areas.

In 2011, there were about 120 suppliers in Sweden. About 100 of these companies operate
throughout the country.

® Trading at Nord Pool is voluntary for the market participants. In 2011, the total volume traded at Nord Pool
amounted to approximately 78 % of the total Nordic electricity consumption, see NordREG, Nordic Market
Report 2012 (report 3/2012), p. 28.

* NordREG, Nordic Market Report 2012 (report 3/2012), p. 29.

® Op.cit., pp. 5and 7.

® Op.cit., p. 5.

" Op.cit., p. 22, where it is also emphasized that Western Denmark is synchronous with the UCTE area in
continental Europe.

8 Op.cit., p. 22.

° Op.cit., p. 28.

9 Op.cit., p. 38.

1 Op.cit., p. 38.

12 The share of customers switching suppliers varies from approximately 3.5 % in Denmark, to 7.5 % in Finland
and around 11% in Norway and Sweden, see NordREG, Nordic Market Report 2012 (report 3/2012), p. 38.
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In Finland there are currently more than 70 retail suppliers whereof 29 are operating
nationwide.

In Denmark there where around 60 retail suppliers, whereof 33 are supply obligation
companies with a concession for a specific geographic region to supply households etc.
having not concluded a contract on the liberalized market (app. 90-95 %). App. 20-25

suppliers (non-supply obligation suppliers) operate nationwide.”™

Based on the retail market indicators monitored, NordREG concludes in its latest report, inter
alia, that there is good or reasonable competition on all Nordic markets, although room for
intensified price competition among suppliers.*

With respect to regulation of the Nordic electricity retail markets, all Nordic countries have
adopted acts governing the general requirements as to electricity market organisation and
conduct. These acts are described further below in chapter 5.

3.2 The supplier centric model

In order to discuss the contract models which may be applied to introduce a supplier centric
model, it is necessary to have a clear understanding of NordREG’s definition of the supplier
centric concept.

In essence, NordREG’s definition of the supplier centric model with mandatory combined
billing entails that most issues from a customer perspective, including billing, shall be handled
by the supplier.'® The supplier centric model is described as follows in a NordREG report
from 2011:

“In this model most issues from a customer perspective are handled by the supplier. The
supplier centric model doesn’t mean that all customer issues should be handled by the
supplier. There are also strictly network related issues which should remain within the
responsibility of the DSO. ~16

More detailed tables with NordREG recommendations for allocation of responsibilities and
contact points for each DSO and supplier function are provided in a NordREG road map from

B Op.cit., p. 41.

Y Op.cit., p. 46.

> NordREG, Implementation plan for a Common Nordic Retail Market (NordREG report 7/2010) , p. 11. See
also NordREG, NordREG recommendations concerning the future billing regime in the common Nordic Retail
Market (2011).

1% NordREG, Rights and obligations of DSOs and suppliers in the customer interface (NordREG report 4/2011),
p. 10.



2012.' The tables identify the responsible party and the contact point for a number of specific
activities at a rather detailed level. As a general point of departure, the division of
responsibilities seems to build on the point of departure that DSOs shall retain responsibility
for the central grid related issues, while suppliers shall generally be the responsible party as
well as the main contact point for all other customer issues. In the following part of this
section of the report, we will briefly reiterate the division of responsibilities as identified in
the NordREG road map.

According to the tables of the road map, suppliers shall be responsible and contact point for
most issues concerning the customers’ switching of supplier. The responsibility for issues
arising as a result of customers moving in and out of premises will to a greater extent be
shared between DSOs and suppliers, but the suppliers will be the main contact point. The
responsibility and contact points for the provision of information on various price components
will depend on the price component in question, the supplier being responsible for electricity
price components and the DSOs for grid tariff components.

Queries and complaint handling related to the energy supply and contractual issues will to a
large extent be a supplier responsibility with the supplier also being the main contact point.
However, DSOs are assumed to still have a role with respect to electricity consumption based
on metering information, and contractual grid terms, although the latter is still for
consideration.

The DSOs are envisaged to generally retain responsibility, as well as being contact point, for
queries, complaint handling and compensation handling issues related to DSO related issues,
such as compensation for damages, electricity quality issues and compensation for outages.
Moreover, ensuring new connections and change of connection will be the responsibility of
the DSO, which will also be contact point, except for arranging a supply contract for a new
connection point, which will be the responsibility of the supplier.

Moreover, issues relating to the quality of supply, unplanned outages, planned interruptions of
electricity supply, metering and metering value reporting will be a DSO responsibility and
DSOs shall also be the customers’ contact point. With respect to the latter activities, however,
there is an opening for also having the suppliers as contact point in providing metering data to
customers and answering queries about metering values.

With respect to demand response and micro generation issues, DSOs shall be responsible for
communication on metering issues and suppliers and/or ESCOs shall be responsible for
communication on commercial issues.

" NordREG, Road map towards a common harmonised Nordic end-user market (NordREG report 3 — 2012), pp.
13-16.
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The general impression from the tables summarized above is that although the supplier centric
model generally seeks to shift responsibilities, and, to an even greater extent, responsibility
for being contact point, from DSOs to suppliers, there are a number of grid related
responsibilities that still rest with the DSOs.

4 EU regulation of the internal electricity market

4.1 Overview

All Nordic countries are bound by the EU’s internal electricity market legislation. Sweden,
Finland and Denmark are part of the internal market as EU Member States, while Norway is
part of the market as an EEA Member State.

It would go far beyond the scope of this study to provide an exhaustive overview of all EU
measures relevant to the regulation of the Nordic electricity market. Below we will summarise
briefly those measures which we consider to be most relevant for the assessment of how a
supplier centric model may be introduced.

EU regulation of the electricity market can at the outset be divided in two groups; the primary
Treaty provisions enshrined in the Treaty on the Functioning of the European Union (TFEU)*®
and the secondary law provisions, typically in the form of Directives and Regulations,

adopted on the basis of the competencies contained in TFEU.

The primary Treaty provisions govern areas such as the free movement of goods, services,
persons and capital, the competition rules and State aid. There are a large number of examples
of the primary Treaty provisions being applied to energy markets. It is beyond the scope of
this study to provide a more detailed introduction to this topic. At a general level, however, it
is our opinion that the primary Treaty provisions are not likely to restrict the choice of
whether to introduce a supplier centric model or not as such, provided that the model
introduced is designed in accordance with the principles of the Treaty. Another matter is that
the Treaty principles restrict the Member States’ margin of appreciation in designing the
specific model, for example by prohibiting restrictions on the free movement of goods and
services and by requiring that any public subsidy such as a guarantee complies with the State
aid provisions of the Treaty.

In addition to the primary Treaty provisions, the EU internal electricity market is governed in
more detail by a large number of secondary law measures. The third energy package, adopted
in 2009, includes the most central part of today’s internal electricity market legislation; the
Electricity Directive,'® the Electricity Regulation® as well the ACER Regulation.?* The

18 A consolidated version of the TFEU is published in OJ C115/47, 9.5.2008.
9 Directive 2009/72/EC of the European Parliament and of the Council of 13 July 2009 concerning common
rules for the internal market in electricity and repealing Directive 2003/54/EC, OJ L211/55, 14.8.2009.
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former two legislative measures provide substantive provisions for the regulation of the
market as such, while the latter ACER Regulation establishes the Agency for the Cooperation
of Energy Regulators (ACER) as an EU agency with certain powers within the field of energy.
The internal electricity market legislation also consists of certain other measures, such as the
Security of Electricity Supply Directive.?? In addition, a number of important energy related
measures have been adopted on the basis of the EU’s environmental competencies, where the
new Renewables Directive is arguably one of the most important pieces of legislation for the
internal electricity market.?®

For EEA Member States, such as Norway, the measures adopted under the third energy
package are so far not incorporated in the EEA Agreement. This entails that neither the new
Electricity Directive nor the new Electricity Regulation are yet formally binding for
Norway.?* In our opinion, both measures are EEA relevant, and we assume that they will be
incorporated into the EEA Agreement in the relatively near future. The question of the EEA
relevance of the ACER Regulation raises some specific questions, as EEA Member States
will most likely not participate as full members of an EU agency. We will not pursue this
question further here. The question of EEA relevance of EU internal electricity market
legislation also arises with respect to certain other EU measures. However, for the sake of
simplicity, we will assume as a working hypothesis that the EU internal electricity market
legislation also applies — or that it will soon apply — to EEA Member States and Norway. The
Security of Electricity Supply Directive and the Renewables Directive, referred to above, are
both incorporated into the EEA Agreement.

4.2  The Electricity Directive

The Electricity Directive can be considered the backbone of today’s internal electricity market
legislation, establishing “common rules for the generation, transmission, distribution and
supply of electricity, together with consumer protection provisions, with a view to improving
and integrating competitive electricity markets in the Community » 2 Member States were

20 Regulation (EC) No. 714/2009 of the European Parliament and of the Council of 13 July 2009 on conditions
for access to the network for cross-border exchanges in electricity and repealing Regulation (EC) No. 1228/2003,
0J L211/15, 14.8.20009.

2! Regulation (EC) No. 713/2009 of the European Parliament and of the Council of 13 July 2009 establishing an
Agency for the Cooperation of Energy Regulators, OJ L211/1, 14.8.2009.

22 Directive 2005/89/EC of the European Parliament and of the Council of 18 January 2006 concerning measures
to safeguard security of electricity supply and infrastructure investment, OJ L33/22, 4.2.2006.

% Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the promotion of the
use of energy from renewable sources and amending and subsequently repealing Directives 2001/77/EC and
2003/30/EC, OJ L140/16, 5.6.2009.

2 For the sake of completeness, it should be emphasised that the former Electricity Directive 2003/54/EC and
Electricity Regulation No. 1228/2003 have been implemented in the EEA Agreement and are therefore binding
for Norway.

% Article 1 of the Directive.
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required to transpose the Directive into national law and apply the provisions by 3 March
2011.%° The Directive has yet to be included in the EEA Agreement.

For the purposes of the present study, a number of relevant provisions are included in Article
3 of the Electricity Directive, which inter alia, includes provisions concerning public service
and universal service obligations, including measures to ensure consumer protection.

Article 3 of the Electricity Directive requires Member States to ensure that electricity
undertakings are operated in accordance with the principles of the Directive “with a view to
achieving a competitive, secure and environmentally sustainable market in electricity”, and,
furthermore, the Member States “shall not discriminate between those undertakings as
regards either rights or obligations”.*' The latter non-discrimination requirement is
repeatedly emphasized in various forms throughout internal electricity market legislation as a
sector specific regulation of the more fundamental prohibition against discrimination on the
basis of nationality in EU law.?®

More specifically, with respect to equal treatment of suppliers, the Directive sets out that

“Member States shall ensure that all customers are entitled to have their electricity provided
by a supplier, subject to the supplier’s agreement, regardless of the Member State in which
the supplier is registered, as long as the supplier follows the applicable trading and
balancing rules. In this regard, Member States shall take all measures necessary to ensure
that administrative procedures do not discriminate against supply undertakings already

registered in another Member State”.*°

The non-discrimination requirement entails that any requirements following from the
introduction of a supplier centric model must apply equally to suppliers from other EU and
EEA Member States as to suppliers established in the Nordic countries. For the purposes of
this study, the evaluation of risks cannot consequently assume that a supplier in the Nordic
market is necessarily established in another Nordic country. It may also be established in any
other EU or EEA Member State.

The Electricity Directive also requires Member States to ensure universal service, at least for
household customers, and it allows Member States to appoint a supplier of last resort in this

% Article 49 of the Directive, an exemption being made for application of Article 11 of the Directive concerning
certification in relation to third countries , which shall be applied from 3 March 2013, see Article 49(1) second
subparagraph.

27 Article 3(1) of the Electricity Directive.

% Article 18 TFEU.

2 Article 3(4) of the Electricity Directive.
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reSpeCt.30 The Directive does not, however, restrict the Member State’s choice of whether a
supplier of last resort obligation should be imposed on a supplier or a DSO. As will be
described further below, all Nordic countries have implemented supplier of last resort
schemes. Norway is the only country where DSOs act as suppliers of last resort, while
specifically designated suppliers act as suppliers of last resort in the other Nordic countries.

Moreover, Article 3 of the Electricity Directive also includes measures such as obligations to
effect customer switching within three weeks,*! requirements for Member States to take
appropriate measures to protect final customers and vulnerable customers,®* and requirements
as to specification in bills and promotional material.*® Furthermore, specific Measures on
consumer protection are included as Annex 1 to the Directive.>* These provisions do not seem
to entail any restrictions on the overall choice to opt for a supplier centric model or not.

At a more general level, Article 6 of the Electricity Directive sets out measures encouraging
regional cooperation between Member States “as a first step towards the creation of a fully
liberalised internal market”, and is therefore also of some interest to the process discussed in
this study.*> ACER shall cooperate with national regulatory authorities and TSOs in this
respect.*®

One of the main purposes of the new Electricity Directive was to introduce new and stricter
unbundling requirements at TSO level in order to facilitate market function. The Directive
includes a number of provisions in this respect in Chapter IV and V. Of more interest to the
present study, Chapter VI of the Directive sets out provisions for DSOs, including, inter alia,
measures requiring Member States to designate DSOs,*’ setting forth their tasks,* and
governing unbundling.®*® DSOs “must not discriminate between system users or classes of
system users, particularly in favour of its related undertakings”.*° The unbundling
requirements include provisions on legal unbundling, i.e., a requirement that DSO activities
shall be carried out by a separate legal entity than other electricity market activities within a
vertically integrated undertaking, as well as functional requirements related to involvement in
management. Member States may, however, decide not to apply these unbundling

%0 Article 3(3) of the Electricity Directive, where «universal service» is described as “the right to be supplied
with electricity of a specified quality within their territory at reasonable, easily and clearly comparable,
transparent and non-discriminatory prices”.

® Article 3(5) of the Directive.

%2 Articles 3(7) and 3(8) of the Directive.

% Article 3(9) of the Directive.

% 0J L 211/90, 14.08.2009.

% Article 6(1).

% Article 6(2).

37 Article 24 of the Directive.

% Article 25 of the Directive.

% Article 26 of the Directive.

“0 Article 25(2) of the Directive.
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requirements for integrated electricity undertakings having less than 100,000 customers or
serving small isolated systems.**

4.3  The Electricity Regulation

The Electricity Regulation generally aims at setting fair rules for cross-border exchanges in
electricity and facilitating a well-functioning and transparent wholesale market in electricity
with a high level of security of supply.*> An important aspect of the Regulation concerns the
establishment of network codes adopted pursuant to the Regulation on the basis of the
involvement of both ACER and the ENTSO for electricity.*® Several of the envisaged
network codes are currently at their drafting stage. Generally, these elaborate drafts govern a
number of different issues with a considerable level of detail.

The Electricity Regulation sets out a number of areas which may be governed by network
codes.** None of these areas relate directly to the choice of supplier models for the retail
market. However, several of the categories mentioned in the Regulation are widely defined,
such as network codes for third-party access rules* and transparency rules,*® and could at
least in principle also include the regulation of supplier models. At present, a large process is
ongoing related to the drafting of network codes, and this process is likely to continue and to
expand in the time to come. We are not familiar with the details of this process, but to our
knowledge, no network codes are presently being drafted which have direct influence for the
choice of a supplier centric model. However, as we do not possess detailed knowledge of the
status of the network code projects, we strongly recommend that this process is followed
closely by the Nordic national regulatory authorities and NordREG in order to ensure that
there are no inconsistencies arising between the EU approach and the Nordic approach to the
role of suppliers and DSOs.

It should also be mentioned that, as far as we understand, a majority of EU Member States
already appear to have implemented a system where the supplier is the main contact point for
the customer, and a system where the customer is presented with a single bill also appears to
the most widely applied approach.*” The Council of European Energy Regulators (CEER) has

* Article 26(4) of the Directive.

“2 Article 1 of the Regulation.

*% See in particular Articles 4-12 of the Regulation. The ENTSO for electricity is an organization consisting of all
EU electricity transmission system operators, established pursuant to Articles 4 and 5 of the Electricity
Regulation.

*“ See Article 8(6) of the Regulation.

** Article 8(6)(c) of the Regulation.

“® Article 8(6)(i) of the Regulation.

*" Eurelectric, Customer-Centric Retail Markets; A Future-Proof Market Design (Eurelectric Policy Paper,
September 2011), pp. 33-35 and Council of European Energy Regulators (CEER), Electricity and Gas Retail
market design, with a focus on supplier switching and billing: Guidelines of Good Practice (24 January 2012), pp.
12.
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also recommended a supplier centric model where combined billing by the supplier should be
mandatory.*®

4.4  The proposal for a new Directive on energy efficiency

Finally in this chapter, it should also be briefly mentioned that the European Commission in
2011 issued a proposal for a new Directive on energy efficiency.*® The proposal included,
inter alia, provisions relating to metering and billing. The final Directive was recently
adopted by the Council of the European Union.> Since the Directive was adopted only
recently, we have not had the chance to analyse it for the benefit of this report. It cannot be
ruled out, however, that the Directive may affect national metering and billing requirements,
including provisions relating to the distribution of roles and responsibilities for metering. We
therefore recommend that the Directive is analysed further with a view to considering any
possible national consequences for regulation of issues such as smart metering.

5  The existing Nordic models for regulation of the electricity market

5.1 Introduction

In this section we will briefly discuss the existing national models for regulation of the Nordic
electricity market. The purpose of this review is to provide a baseline for the evaluation of the
possible new contract models identified, which are further discussed in chapters 7 and 8
below. We will then review both the existing and proposed new models in light of
NordREG’s overall objectives for the harmonized Nordic retail market below in chapter 9.

We would like to emphasise that, as Norwegian lawyers, we are not formally qualified to
provide advice on the interpretation of Swedish, Finnish or Danish law. Our prior knowledge
and experience with the energy law of the other Nordic countries is also limited. The
following brief overview cannot therefore be relied upon as an accurate description of the law
in in each country, but should only be considered as general background information, subject
to further review and evaluation by nationally qualified lawyers.

5.2  The Finnish model

The general provisions for the regulation of the Finnish electricity market are provided in the
Electricity Market Act.>! The Electricity Market Act is based on the principle of competition

*8 Council of European Energy Regulators (CEER), Electricity and Gas Retail market design, with a focus on
supplier switching and billing: Guidelines of Good Practice (24 January 2012), pp. 12-13 and 21-22.

* COM(2011) 370 final, 22.6.2011.

*% See press release 4 October 2012 available at url:
http://register.consilium.europa.eu/pdf/en/12/st14/st14392.en12.pdf (last visited 22 October 2012).

> Act 386/1995. See Kim Talus et al., Energy Law in Finland (Kluwer Law International, 2010), p. 27. A
Swedish language version of the Act is available at url
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within electricity generation and supply, and regulated grid markets, as means to ensure an
efficiently functioning electricity market with sufficient supply of high-quality electricity at
reasonable prices.>? In addition to other relevant Acts applicable to the sector, the Act is
supplemented by appurtenant secondary legislation in form of degrees and regulations.>®

The national Finnish transmission grid is owned and operated by the TSO Fingrid Oyj.>* Due
to the historical structure of the Finnish electricity system, with many communities having
their own power station, the distribution system is operated by a large number of different
DSOs which are mostly owned by local communities or their joint ventures.® There are
approximately 70 retail suppliers in Finland, of which around two thirds do not supply outside
their traditional supply area.>®

The Finnish Electricity Market Act governs the generation, export, import, transmission and
sale of electricity.>” Section 4 of the Act sets out that electricity system operation calls for an
electricity system license which is issued by the electricity market authority. The license
requirement in reality includes three types of electricity system licenses, including an
electricity system license for DSOs with responsibility for ensuring distribution to a region
specified in the license.>®

The electricity system licenses for DSOs specify the DSO’s geographical area of distribution
system responsibility, and provide the DSO with a monopoly to maintain electricity
distribution within this area.>® As far as we understand, this right also includes the right to
construct new distribution grids within the area defined in the license.

Section 9 of the Electricity Market Act provides that system operators (including DSOs) are
required to maintain, operate and develop their systems as well as to connect customers to the
electricity system. Moreover, the DSO “shall have publicly available general terms of
contract (terms of connection) for customers that connect to the electricity system at a
nominal voltage of 20 kilovolts at maximum and that are not electricity generating

www.finlex.fi/sv/laki/ajantasa/1995/19950386?search%5Btype%5D=pika&search%5Bpika%5D=elmarkna%2A
(last visited 26 November 2012).

*2 Kim Talus et al., Energy Law in Finland, p. 27.

53 For an overview, see op.cit., pp. 28-29.

> Op.cit., p. 31.

% See op.cit., pp. 31-32, who mentions that there are 87 DSOSs and that there are 13 operators specialized in
operating the regional network. According to Talus et al., distribution systems include electricity systems with
nominal voltage less than 110 kV.

% Op.cit., p. 74.

%" See Section 2 of the Electricity Market Act.

% Kim Talus et al., Energy Law in Finland, p. 32.

% Op.cit., p. 34.
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installations. "™ Section 10 of the Act sets forth an obligation to transmit electricity in the
operated system, which includes two elements; selling of transmission services and responsibility
for metering the electricity supplied.®* According to Talus et al., transmission and distribution
contracts are typically entered into by electricity end-users and system operators. On the other
hand, it is not common that electricity sellers and retailers contract with system operators to buy
transmission and distribution services, and, according to Talus et al., the legal provisions on
electricity contracts do not support such practice.®?

Chapter 6 of the Electricity Market Act provides in particular rules obligating suppliers in a major
market position within a supply area (or the retailer with the highest market share in the area in
question where no supplier with a major market position exists) to deliver electricity at reasonable
prices to consumers and other small-scale electricity end-users.®®

Chapter 6a of the Electricity Market Act set forth provisions concerning electricity market
contracts, which are of particular interest to the topic of this study. The chapter applies to
service contracts, electricity system contracts and to electricity sale contracts. The service
contract (“anslutningsavtal” in Swedish) is the contract concluded between the DSO and the
owner or customer relating to grid connection.®* The electricity system contract (“elndtsavial
in Swedish) is the contract concluded between the DSO and the user of the system for grid
services and other related services.® The electricity sale contract ( “elforsdljningsavtal” in
Swedish) is the contract concluded between the retailer (supplier) and the customer for supply
of electricity.®®

i3

The provisions in chapter 6a of the Act cannot be exempted from in an agreement to the
detriment of consumers.®” The Chapter provides a number of safeguard measures for
consumers. In particular, several stringent customer protection measures are introduced for
customers comprised by the delivery obligation for suppliers (i.e., the supplier of last resort
obligation). Such customers “shall have the opportunity to agree with the retailer that the
contract includes not only electricity sale but also the system service required by electricity

transmission %

8 Section 9 third paragraph of the Electricity Market Act. The English quotes from the Finnish Electricity
Market Act in this section of the report are cited from an unofficial English translation by the Ministry of Trade
and Industry, Finland of the Electricity Market Act 386/1995 with amendments up to 1172/2004 included,
available at url www.finlex.fi/en/laki/kaannokset/1995/en19950386.pdf (last visited on 30 October 2011).

81 See further Kim Talus et al., Energy Law in Finland, pp. 38-40 for a more thorough review of the Act Section
9 and 10.

82 Op.cit., p. 40.

% See in particular Section 21 of the Act. See also Kim Talus et al., Energy Law in Finland, pp. 74-75.

% Section 25, second paragraph, subsection (1) of the Act.

% Section 25, second paragraph, subsection (2) of the Act.

% Section 25, second paragraph, subsection (3) of the Act.

%7 Section 25 a of the Act.

% Section 25 d third paragraph of the Act..
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The right of DSOs and suppliers to terminate an agreement is restricted under Chapter 6a of
the Act. According to Section 25 g, a DSO may not terminate a service contract. Moreover, a
DSO may not terminate a consumer’s electricity system contract, and the DSO’s right of
termination towards other users is also restricted.®® Furthermore, a retailer (supplier) “may not
terminate an electricity sale contract when the user of electricity encompassed by the obligation
to deliver is a consumer”, and the retailer’s right of termination for other contracts encompassed
by the delivery obligation is restricted.” The above mentioned contracts may, however,
exceptionally be terminated by DSOs and suppliers in certain cases such as due to materially
violation by the other party of contract obligations, subject to further requirements as stated in the
Act.”

The supply of electricity can also be interrupted if the user has materially defaulted on payments
or otherwise materially infringed contract obligations, but only subject to further procedural
requirements as provided by the Act. The Act also provides for specific safeguard measures in
cases such as illness and social problems and specific restrictions with respect to interruptions
during winter for permanent residencies heated by electricity.”

The industry organization Finnish Energy Industries has published recommended electricity
agreements on their web pages.”® These recommended agreements include, inter alia, Terms
of Electricity Sales (2010), Terms of Electricity Supply (2010), Terms of Network Service
(2010) and Terms of Network Connection (2005).

5.3  The Norwegian model

The Norwegian electricity market was opened to competition pursuant to the Norwegian
Energy Act which came into force in 1991.”* The Act governs, with some modifications,
onshore production, conversion, transport, sale, distribution and use of energy.”

The Norwegian electricity grid consists of three grid levels rather than two which is the case
in many other countries; the central grid, the regional grid and the distribution grid. The
distribution grid is operated by a number of different DSOs pursuant to local area licenses
awarded on the basis of Section 3-2 of the Energy Act and trading licenses pursuant to
Section 4-1 of the Act. The DSO has an exclusive right to build and operate the distribution
grid within the defined local area, and is under an obligation to connect customers to the grid
within its geographical area, see Sections 3-2 and 3-3 of the Act. In line with Electricity

% Section 25 h of the Act.

"0 Section 25 i of the Act.

™ See Section 27 j and k of the Act.

"2 See Section 27 i of the Act.

¥ The agreements are available at url http:/energia.fi/en/electricity-market/electricity-price-and-agreements (last
visited 6 September 2012).

™ Act 29 June 1990 No 50.

™ Section 1 of the Act.
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Directive 2003/54/EC, the Energy Act Sections 4-6 and 4-7 set out legal unbundling and
functional separation requirements for grid companies with more than 100,000 customers and
which are part of vertically integrated undertakings. However, legal unbundling for vertically
integrated undertakings have also regularly been required by the regulator NVE on the basis
of the trading license terms in connection with acquisitions and mergers etc. of vertical
integrations with grid companies having less than 100,000 customers. Suppliers are subject to
trading licenses pursuant to Section 4-1 of the Energy Act.

At the outset, three relevant agreements are entered into between DSOs and suppliers on the
one hand and the customer on the other hand in the Norwegian system: (i) an agreement for
grid connection is entered into between the DSO and the customer, (ii) and agreement for grid
use is entered into between the DSO and the customer, and (iii) and agreement for electricity
supply is entered into between the supplier and the customer.

As a point of departure, the contractual structure outlined above entails that the customer must
relate to two different contract parties — the DSO and the supplier — and that the customer also
received two different bills for grid use and electricity supply, from the DSO and the supplier
respectively. However, joint invoicing by the DSO and the supplier has been permitted by
NVE. In such cases, the logo and contact information of both the supplier and the DSO shall
appear at the top of the first page of the invoice.™

In cases where a customer does not have a contract with a supplier, such as in cases where the
customer has neglected to enter into a supplier contract when moving or when the supplier
contact has been terminated, the DSO is under a supplier of last resort obligation towards the
customer.”” The price for delivery of supplier of last resort electricity is partly regulated to the
effect that the customer should be given incentives to contract with an ordinary supplier, i.e.
prices will be above normal market prices.”

The Energy Act does not regulate suppliers’ and DSOs’ rights to terminate consumer
contracts. The Norwegian Consumer Purchase Act, on the other hand, restricts the DSO’s
right to terminate the distribution of electricity in certain cases.”® Such termination cannot be
carried out where there is a risk of life, health or considerable damage to property or where

the consumer has objections to the grounds for termination which are not evidently groundless.
Furthermore, the provision includes strict procedures for the carrying out of a termination.

"® See Section 7-3 of Regulation 11 March 1999 No. 301.

"7 See Section 3-3 of the Energy Act and Section 2-1 of Regulation 11 March 1999 No. 301.

"8 See further Section 2-1a of Regulation 11 March 1999 No. 301.

" Section 48a of the Norwegian Consumer Purchase Act (Act 21 June 2002 No. 34). It should also be noted that,
with some exceptions, most provisions of the Act does not apply to supplier contracts, see Section 2 second
paragraph littera c).
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The Norwegian Consumer Ombudsman and the Norwegian industry organization Energy
Norway have negotiated a set of standard agreements for grid use and connection (between
customers and grid companies) and for electricity supply (between customers and suppliers)
which may be applied for consumers. The current standard agreements were negotiated for
use from 1 January 2007.%° The Norwegian standard agreements are not mandatory, but it is
our general impression that the standards are widely used in the contractual relationship with
consumers, although subject to some individual modifications.®*

5.4  The Danish model

The Danish Electricity Supply Act (“lov om elforsyning”) applies to production,
transportation, trade and delivery of electricity.®” The purpose of the Act is, inter alia, to
ensure that the country’s electricity supply is organized and implemented in accordance with
considerations relating to security of supply, social economics, the environment and consumer
protection.®

In June 2012, the Danish Parliament passed a bill amending, inter alia the Electricity Supply
Act, on implementation of a wholesale model which will be implemented from 1 October
2014.%* This wholesale model entails that the electricity retail suppliers will buy electricity at
the wholesale market as well as grid services from DSOs and TSO services from TSOs, and
that they consequently will sell electricity including delivery to the consumers and be the
consumers’ main contact point.®® In other words, this new model entails one possible
approach to the implementation of a supplier centric model, which will be discussed in more
detail below in section 7 of this report. In the following, we will briefly outline the current
Danish model which will be replaced by the wholesale model in 2014.

The Danish Electricity Supply Act provides that the operation of transmission and distribution
grids requires an authorization.®® The Act also sets out unbundling and certification

8 The standard agreements are available at at the web pages of the Norwegian Consumer Ombudsman, see url
www.forbrukerombudet.no/id/11036287.0 (last visited 5 September 2012).

8 Contracts entered into between DSOs and suppliers on the one hand and non-household customers on the other
hand may, however differ from the consumer standards. The Norwegian industry organization Energi Norge has
drafted a separate set of agreements for non-household customers. These latter agreements are not analysed in
this report.

%2 See § 2 of the Act.

% See § 1 of the Act.

8 DERA, From combined billing to the wholesale model — New Danish regulation of the electricity retail market
(memo dated 25 June 2012), p. 2. The adopted law, amending inter alia the Danish Electricity Supply Act, is
available at the following url: https://www.retsinformation.dk/Forms/R0710.aspx?id=142359 (last visited 12
October 2012).

8 DERA, From combined billing to the wholesale model — New Danish regulation of the electricity retail market,
p. 2.

8 Section 19 of the Act.
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requirements for transmission system operators.®” The duties of grid companies are set out in
Section 22 of the Act, including requirements to ensure grid quality, electricity metering,
promote energy saving and provide information to customers.

An electricity customer may freely choose supplier.®® With respect to supplier of last resort
obligations, the Danish Electricity Supply Act provides for an authorization scheme for
entities with supply obligations which are required to supply electricity to customers within
their supply area which have not chosen another supplier.®® The introduction in 2003 of
freedom for all consumers to choose supplier has only to a very limited extent resulted in
increased competition with respect to small-scale consumers.® In 2011, approximately 85 %
of Danish consumers received electricity from their supplier of last resort (“‘forsyningspligtig

virksomhed”).>*

The Act confers on the Danish Climate, Energy and Buildings Ministry authority to issue
regulations requiring, inter alia, DSOs and suppliers to ensure fundamental consumer
protection measures in entering into agreements with consumers, including requirements as to
the contents of the agreements.*

The Danish Energy Association has issued standard recommendations regarding grid
companies on issues such as Grid Utilisation Agreement, Grid Connection Guidelines as well
as other guidelines and recommendations. The use of such recommendations is voluntary.*®
The standards are supervised by the Danish Energy Regulatory Authority (DERA) which may
propose alterations.** Although there is no legal requirement in Denmark for Grid Utilisation
Agreement, the customer has a right to be provided with such agreement upon request.” As
far as we understand, a draft Electricity Supply Agreement which so far has not been applied
has also been submitted by the Danish Energy Association.” The latter agreements are not
supervised by DERA."

8 Section 19a-d of the Act.

8 Section 6 of the Act.

8 Section 34 of the Act. The setting of electricity prices for such supply obligations is regulated in Section 72 of
the Act.

% | ovforslag nr. L 176, Folketinget 2011-2012, fremsatt 25. april 2012, Folketingstidende A, p. 6.

*! Ibid.

%2 Section 6a of the Act.

% presentation by DERA, “Standard recommendations in Denmark” (updated version 29.08.2012).
Recommendations available at url:
www.danskenergi.dk/AndreSider/~/link.aspx?_id=48F3633E5E9D42B79B3BCD384D75FBC7& z=z (last
visited 12 October 2012).

% Presentation by DERA, “Standard recommendations in Denmark” (updated version 29.08.2012).

% Op.cit.

% Op.cit..

7 Op.cit..
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At the outset, the Danish DSOs have billed the consumers the electricity transportation costs,
while the suppliers have billed the consumers the cost of electricity.”® Combined billing of
transportation and electricity supply costs is, however, common where DSO and supplier are
part of the same company group.®® Such combined bills have been issues either by the grid
company or a specific invoicing entity.'® It has been expressed that the EU’s third energy
package entails that grid companies are not permitted to dispatch combined invoices for
electricity and grid services.®* Combined billing is not used by companies which are not
subject to such integration.'%?

5.5  The Swedish model

The Swedish Electricity Act (“ellag (1997:857)”) applies to electricity installations and
electricity trade in some cases as well as to electricity security.'®® The Act provides for, inter
alia, an extensive regulation of grid activities, including provisions on grid concessions,
unbundling requirements, duties for grid companies and grid tariffs.

Electricity production in Sweden is predominantly based on hydropower and nuclear
electricity production, which in a normal year together account for more than 90 % of total
national electricity generation.’® As is the case in Norway, the Swedish electricity grid can
also be divided into three levels: the national network, the regional networks and the local
networks.'®® The Swedish TSO Svenska Kraftnat operates the national network (the
transmission grid). In 2011, 5 companies operated regional grids, while 171 companies
operated local grids in Sweden.'%

Competition in the Swedish retail electricity market was introduced in 1996.%" In December
2011, there were approximately 120 suppliers of which more than half are part of corporate
groups which also produce electricity.'®® Customers are free to choose and switch suppliers,

% DERA, From combined billing to the wholesale model — New Danish regulation of the electricity retail market,
p. 1.

* Ibid.

100 ovforslag nr. L 176, Folketinget 2011-2012, fremsatt 25. april 2012, Folketingstidende A, p. 6.

" Ibid.

192 DERA, From combined billing to the wholesale model — New Danish regulation of the electricity retail
market (memo dated 25 June 2012), p. 1.

103 Chapter 1, 1 § of the Act.

194 Energy Markets Inspectorate (Energimarknadsinspektionen), The Swedish electricity and natural gas markets
2011 (EI R2012:11), p. 33.

1% Op.cit., p. 17.

1%bid.

197 Energy Markets Inspectorate (Energimarknadsinspektionen), The Swedish electricity and natural gas markets
2011 (EI R2012:11), p. 43.

1% Ipid.
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and the switch shall be carried out within two weeks and without any fee for changing
electricity supplier being charged to the customer.*®

Chapter 11 of the Swedish Electricity Act contains specific provisions on transportation and
supply of electricity to consumers.™° Terms in agreements which are less favorable to
consumers than those provided in Chapter 13 do not take effect.'*!

Chapter 13, Sections 3-6 includes substantive and procedural terms for the termination of
electricity transportation to consumers, including, inter alia, provisions on reduced access to
terminate in certain qualified cases of risk to health and property and provisions on
procedures for request of payment. Grid companies also have a certain right, subject to further
requirements, to provisionally interrupt transportation when necessary to implement measures
to ensure electricity security or security of supply.**? Supplier switching by consumers shall
be carried out without specific costs being incurred by the consumer.*?

The Act also provides lists of issues which shall be governed by agreements entered into
between consumers and suppliers, and issues which shall be governed by agreements entered
into between consumers and DSOs.***

The Swedish industry organization Swedish Energy has in agreement with the Swedish
Consumer Agency composed a set of standard agreements including an Electricity Supply
Agreement between supplier and consumer (“Avtalsvillkor EL 2012 K”’), an Agreement for
grid connection and use between DSO and consumer (Avtalsvillkor NAT 2012 K) as well as
some specific terms for supplier of last resort supply of electricity ( “anvisat
elhandelsforetag ).**

6 Introduction of a supplier centric model: defining the contracts and
the customer group
6.1  Introduction

Above in chapter 5, we provided an overview of the existing Nordic regulatory systems and
models. In the following chapters we will consider how customer’s contracts with suppliers

19 Op.cit., p. 46.

19 The Act Chapter 13 Section 1 defines a “konsument” (consumer) as “en fysisk person till vilken el 6verfors
eller levereras huvudsakligen for andamal som faller utanfor naringsverksamhet” (our translation: a physical
person to which electricity is transported or supplied primarily for purposes other than business activity).

111 Chapter 13 Section 2 of the Act.

112 Chapter 13 Section 7 of the Act.

113 Chapter 13, Section 19 of the Act.

114 Chapter 13 Sections 13 and 14 of the Act, respectively.

1> Available on the url: http://www.energimarknadsbyran.se/El/Konsumentratt1/Allmanna-avtalsvillkorl/ (last
visited 12 October 2012).
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and DSOs may be arranged in the future in order to implement a supplier centric model with
mandatory combined billing.

Before discussing the different contract models, two questions relating to the scope of the
supplier centric model should be analysed. First, it should be considered whether one
particular contractual aspect, namely the terms for grid connections, should remain subject to
agreement between DSOs and customers even within a supplier centric model. This question
is discussed below in section 6.2. Second, it should be considered whether a supplier centric
model with mandatory combined billing should apply to all customers or only to certain
customer groups, such as consumers. This question is considered below in section 6.3. In
section 6.4 we will then briefly present the two overall contract models which will be
analysed in more detail in chapters 7 and 8.

6.2  Grid connection: contractual relationship between DSO and customer

In the Nordic countries, there are generally three kinds of contractual relationships between
customers on the one hand and DSOs and suppliers on the other hand.

Between the supplier and the customer, there will be an electricity supply agreement
governing the terms and conditions for the customer’s procurement of electricity from the
supplier, over the DSO’s grid.

Between the DSO and the customer, there will typically be one grid connection agreement
and one agreement for grid use. The grid connection agreement generally governs the terms
and conditions for the physical connection of the DSO’s grid to the customer’s premises. For
example, the Norwegian standard grid connection terms governs issues such as the ordering
and planning of a grid connection, the conveying and placing of distribution grid, investment
contributions, connection and disconnection, as well as liability provisions.*® The agreement
for grid use, on the other hand, governs the conditions for the day-to-day use of the grid in
order for the customer to be supplied with electricity. In some cases, the grid connection
agreement may be entered into by others than the final electricity customer, such as for
example a building’s owner.

As far as we understand, the voluntary standard agreements issued in all Nordic countries
except Sweden appear to build on the division outlined above, separating the grid connection
terms and the grid use terms in two different agreements. In Sweden we understand the

116 See further the standard agreement available at url www.forbrukerombudet.no/id/11036287.0 (last visited 30
October 2012).
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standard agreement NAT 2012 K to include both grid connection terms and grid use terms in
the same standard contract document.*’

NordREG’s definition of DSO and supplier responsibilities in the supplier centric model
entails that issues related to grid connection shall still be the responsibility of the DSOs.*®
The Danish legislator applied a similar point of view when determining the new Danish
wholesale model which is to take effect from 2014. Under the latter model, grid companies
will still retain some tasks requiring contact with consumers, such as technical grid
connection, metering, planned interruptions, etc.**® Hence, under the Danish system, grid
connection agreements will still be entered into between the consumer and the grid company
(alternatively via an electricity installation contractor).*?

In our opinion, the NordREG and Danish approach outlined above conforms well to the
fundamental points of departure for the division of roles and responsibilities between DSOs
and suppliers. Investments, development, maintenance and connections of the distribution
grid are primarily DSO responsibilities. Consequently, it would in our opinion also be a
natural solution to let the DSOs determine whether a separate grid connection agreement
should be entered into when connecting to a new customer, whether as a result of a new
physical connection or because a new customer has moved into premises already connected to
the grid. A number of issues might arise between a DSO and a customer with respect to the
physical connection, such as requirements for maintenance and upgrades, investments and
reinvestments, wrong use of the grid, investment contributions, etc. The way we understand
NordREG’s definition of tasks between DSOs and suppliers, these issues are beyond the roles
and responsibilities of a supplier. At the same time, most physical grid connection issues are
not likely to require regular contact between DSOs and the customer. Retaining a grid
connection agreement between the DSO and the customer should therefore most likely not be
a problem for the implementation of a supplier centric model.

Consequently, in the following, we will assume that the issues governed by the grid
connection terms will remain a DSO responsibility also under a supplier centric model and
that the DSO will still be able to enter into a grid connection agreement with the customer (or
other parties such as a building’s owner, as the case may be) if deemed necessary.

Based on the above, the arrangement of customer contracts for the implementation of a
supplier centric model will focus on the terms for electricity supply and grid use in the
following.

7 The Swedish agreement is available on the following url:
http://www.energimarknadsbyran.se/Documents/N%c3%84T%202012%20K_Klar.pdf?epslanguage=sv (last
visted 22 October 2012).

118 See section 3.2 above.

9 L ovforslag nr. L 176, Folketinget 2011-2012, fremsatt 25. april 2012, Folketingstidende A, p. 8.

2 Ibid..
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It should, however, be emphasized that, under a new contract model where electricity supply
and grid use terms may be subject to a new structure, it could become increasingly important
to define clearly the scope of the grid connection terms. This is particularly the case under the
subcontractor model to be discussed further below, since this model entails that DSOs will no
longer enter into grid use agreements directly with customers. Hence, the division between
terms to be governed in grid connection agreements between DSOs and customers (or
building’s owners, land owners, etc) on the one hand and terms to be governed in grid use
agreements between suppliers and customers on the other hand may be more important to
define precisely.

6.3  The customer terminology

As far as we are aware, NordREG has yet to decide whether a supplier centric model with
mandatory combined billing should apply to all customers of electricity, only to consumers, or
whether a solution somewhere in between should be implemented (e.g., including consumers
and small enterprises).

In NordREG’s 2011 report concerning rights and obligations of DSOs and suppliers, a
customer is defined as “a natural or legal person purchasing electricity for his own
consumption” While a consumer is defined as “a natural person purchasing electricity for his

121
own household consumption”.

NordREG’s definition of “customer” largely correspond to the Electricity Directive’s
definition of “final customer” as “a customer purchasing electricity for his own use”,
although the latter definition does not explicitly clarify whether it comprises both natural and
legal persons.*® Hence, NordREG’s definition focuses on all end-users of electricity,
excluding wholesale customers.*?® In other words, suppliers are not comprised by NordREG’s
customer definition.

NordREG’s definition of “consumer” appears to correspond to the Electricity Directive’s
definition of a “household customer” as “a customer purchasing electricity for his own

. . . . e 124
household consumption, excluding commercial or professional activities”.

At the outset, NordREG’s analysis of the supplier centric model does not appear to distinguish
between customers in general and consumers more specifically. At the same time, we
understand some of the rationale for the introduction of a supplier centric model as seeking to

121 Definitions from NordREG, Rights and obligations of DSOs and suppliers in the customer interface
(NordREG report 4/2011),p. 11.

122 Article 2(9) of Electricity Directive 2009/72/EC.

123 The definition of “customer” in Article 2(7) of the Electricity Directive embraces both wholesale and final
customers, and is consequently broader than NordREG’s customer definition.

124 Article 2(10) of the Electricity Directive.
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promote customer friendliness. This objective is likely to be more important for many
consumers than for professional customers, who may be in a better position to deal with both
DSOs and suppliers. This will particularly be the case for large-scale customers, such as
power intensive industry, which may have entered into long-term power purchase agreements
directly with a power producer. Other large-scale customers may procure electricity at the
spot market without contracting with a supplier as intermediary. In particular the Swedish,
Norwegian and Finnish electricity markets are influenced by a large share of energy intensive
industries."® In cases where electricity supply is not contracted through a supplier, a
mandatory combined billing regime will in any case not apply, and the customer will have to
enter into an agreement with the DSO for grid use, unless a seller such as a producer is
required to perform such tasks.

In other cases, professional customers may contract suppliers for the delivery of large supply
volumes which will also involve high grid tariffs. Such grid tariffs may, in turn, entail higher
risks for suppliers entering the market which will be required to invoice for grid services as
well as for electricity supply.

It is beyond the scope of this report to determine the scope of the customer definition to be
applied by NordREG in the implementation of a supplier centric model. Based on the above,
we would however like to point out that a narrow customer definition, including only
consumers and possibly also small to medium sized enterprises, could entail lower risks for
suppliers than a wider definition, and consequently also decrease barriers to market entry and
thereby promote competition. The objective of customer friendliness is also likely to be most
important to consumers and smaller enterprises. As far as we understand, CEER also appear
to focus on household customers and small to medium sized enterprises in their recent
Guidelines of Good Practice on electricity and gas retail market design, see their definition as
provided in the report.'?® On the other hand, duplication of functions, such as duplication of
parallel customer contact functions by both DSOs and suppliers, leads to lack of efficiency
and should be avoided.

In the following, we will generally refer to the customer group subject to the supplier centric
model merely as “customers” without providing a specific definition. We recommend that the
issue of customer definition is explored further by NordREG. In this respect, it could also be
considered whether suppliers should have a voluntary right to offer combined billing for those
customers who potentially are not comprised by a mandatory combined billing scheme (e.g.,
large-scale industrial customers).

125 NordREG, Nordic Market Report 2012 (report 3/2012), p. 14.
126 Council of European Energy Regulators (CEER), Electricity and Gas Retail market design, with a focus on
supplier switching and billing: Guidelines of Good Practice (24 January 2012), p. 10.
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6.4  The contract models: the subcontractor model and the power of attorney
model

In the following two chapters 7 and 8 we will consider the two overall categories of contract
models which may be applied for the implementation of a supplier centric model with
mandatory combined billing: the subcontractor model and the power of attorney model. Both
models may in principle comprise a number of sub-models. Following the implementation of
a new contract scheme, the contracts as such will normally be drafted by the market
participants rather than by regulators. This report therefore focuses on the models from a
general contract law perspective, analyzing the overall legal advantages and disadvantages of
each overall model, and to some extent sub-models, rather than to discuss sub-models or
specific clauses in detail.

An overall question in determining the choice of contract model is whether the supplier will
acquire grid services from the DSO and then market a bundled product consisting of both
electricity supply and grid services to the customer, or whether the customer will still formally
acquire grid services from the DSO.

Under the former scenario, the customer will not need to enter into a grid use contract with
the DSO. The characteristic aspect of what we would define as the subcontractor model is
that customers enter into a contract only with the suppliers. The suppliers must then contract
with the DSOs for grid use, making the DSO a subcontractor. The subcontractor model is
discussed in chapter 7 below.

Under the latter scenario, a formal contract between the customer and the DSO will be
necessary. In order to introduce a supplier centric model under this approach, the supplier
could act with a power of attorney from one of the parties in order to facilitate combined
billing. This power of attorney model is discussed further below in chapter 8.

7 The subcontractor model

7.1  Model description

7.1.1 Introduction

According to the subcontractor model, the suppliers will be contractually responsible for the
grid service towards the customer, and the DSOs will only have a contractual obligation
towards the supplier. The legal consequence is that DSOs at the outset have no independent
contractual responsibility towards customers, and customers have no independent contractual
rights against the DSOs (except for rights and obligations under a grid connection agreement).

Thus, if a customer should experience problems with the grid service, any legal right or claim
it might have would at the outset be only against the supplier. The supplier might then have its
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own legal claim against the DSO, based on its contract with the DSO. The responsibility of
the supplier towards the customer would however not be affected by its contract with the DSO.

These basic outsets may nevertheless, as we show below, be considerably modified by
customers being given rights of direct recourse, so called direct claims access
(direktekravsadgang in Norwegian) against the DSO.

The more detailed legal consequences of the subcontractor model can best be examined by
looking separately at the distinct legal relationships between each of the parties involved, i.e.
respectively, the relationship between the supplier and the customer, the relationship between
the customer and the DSO, and the relationship between the supplier and the DSO. In the
following, we review each in turn.

7.1.2 The relationship between the supplier and the customer

Under the present systems in place in the Nordic countries, the main responsibility for reliable
electricity supply arguably rests with the electricity grid operators. The main rationale for this
approach is considered to be that the quality and security of electricity supply for customers
mainly depends on the grid service.*?” The obligation of the supplier towards the customer is a
strict volume obligation which is only sensitive to price, whereas the quality of supply
primarily depends on grid related issues under the responsibility of TSOs and DSOs. In
addition, TSOs and DSOs are subject to comprehensive regulatory requirements, such as with
respect to non-discrimination requirements and grid tariff regulation, due to their position as
monopoly providers of grid services.

As a point of departure, customers experiencing a problem with the electricity supply are as a
result expected to deal with the grid companies, even though there are separate agreements for
grid use and supply. The Finnish Electricity Act, for example, provides that the electricity
user is always entitled to present his claim for statutory standard compensation for
interruptions to the DSO.'?® The Swedish Electricity Act also seems to focus primarily on the
grid companies’ liability in case of interruptions.129

For the reasons outlined above, existing rules on mandatory consumer protection also appear
to be somewhat stricter for grid use contracts entered into between consumers and DSOs than
for electricity supply agreements entered into between consumers and suppliers subject to
competition. One specific example is the Norwegian Consumer Purchase Act, which
expressly applies to contracts with a “grid company (nettselskap) for transmission of electric

127 See NOU 2004:4, p. 80.

128 See Sections 27 g and 27 f of the Finnish Electricity Market Act (Unofficial English translation by the
Ministry of Trade and Industry, Finland of the Electricity Market Act 386/1995 with amendments up to
1172/2004 included).

129 See Chapter 11, Sections 8-10 of the Swedish Electricity Act.
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power,”"* whereas contracts with a “power supplier for supply of electric power” are

expressly exempted. In essence this provides grid service companies with a mandatory
responsibility for the quality and consistency of the power supply towards consumers, in the
sense that the customer cannot agree to terms and conditions putting it in a less favorable
position than what follows from the Act. The latter Norwegian choice to include grid
contracts but not supply contracts within the scope of the Consumer Purchase Act may,
however, also be seen on the background that the DSOs are the suppliers of last resort in the
Norwegian electricity market. Consequently, in the other Nordic markets where designated
suppliers act as suppliers of last resort, more specific consumer protection provisions apply
for such supplies.

Shifting the contractual responsibility for grid services towards customers onto the ordinary
suppliers would mean allocating the main burden of the legal responsibilities involved in
power distribution and supply to customers onto the suppliers. The core of the legal
responsibility carried by the supplier towards the customer would be based on the physical
function still provided by the DSO, but now contracted by the supplier from the DSO as its
subcontractor. In other words, the supplier centric subcontractor model entails essentially that
the core of the supplier’s legal responsibility will be dependent on a physical function and
responsibility that it does not itself carry out or control.

As emphasized above in section 6.2, the grid connection agreement will still be entered into
between the DSO and the customer following the introduction of a supplier centric model.
Hence, the rights and obligations under the grid connection agreement are exceptions from the
point of departure that customers and DSOs do not have independent contractual rights and
obligations towards one another in the subcontractor model. However, NordREG’s current
definition of a supplier centric model also raises the question whether certain other functions
need to be governed by a direct agreement between DSOs and customers under this model.
NordREG has, for example, indicated that issues relating to quality of supply, outages and
interruptions should remain a DSO responsibility with the DSO still acting as the customers’
contact point.*® There are two approaches to this issue under a subcontracting model.

On the one hand, any function which in NordREG’s opinion should remain exclusively an
issue between the customer and the DSO could be moved from today’s grid use contracts to a
new standard grid connection agreement and thus be made subject to direct agreement
between the customer and DSO without any supplier involvement. This approach would,
however, be difficult to implement in those situations where a grid connection agreement is
entered into by another party than the electricity end-user, such as for example a building’s
owner.

130 Cf Act 21 June 2002 No. 34 on Consumer Purchase (the Consumer Purchase Act), § 2 (1) d).

3L The Consumer Purchase Act § 2 (2) c), which also emphasise that certain provisions of the Act do apply to
electricity supply contracts.

132 See above in section 3.2.

31



On the other hand, the DSO’s responsibility for such functions could ultimately rest with the
DSOs in the sense that they would still be statutory required to fulfill the functions, including
possible contact with customers, but that their contractual obligation to perform such
functions follows from the contract with the supplier. This latter approach would significantly
extend the obligations of suppliers towards the customers, but the suppliers would in most
cases be able to turn around and claim the DSO for breaches of grid services which ultimately
rest with the DSO.

Since the existing mandatory legislation in place in the Nordic countries is based on the
assumption that the grid service carries the main burden of the legal responsibilities directly
towards customers, legislative changes will be necessary to implement a supplier centric
model based on the subcontractor model.

7.1.3 The relationship between the supplier and the DSO

As emphasised above, electricity supply disruptions are in most cases due to grid related
problems. In cases where the supplier is liable towards the customer for such interruptions
under the subcontractor model, the supplier will usually have a right of recourse against the
DSO. In the relationship between the supplier and the DSO, however, the current mandatory
consumer protection requirements would not apply, since the consumer protection regulations
only apply to protect consumers. The suppliers, although being ultimately liable towards
consumers, would not themselves constitute consumers. One might therefore envisage that a
DSO in its contractual relationship with suppliers for instance demanded exclusions of
liability that would not apply in the relationship between the supplier and customers.

A supplier centric subcontractor model could thus potentially entail a substantial shift of
responsibility onto suppliers from the DSOs. On the other hand, the suppliers would probably
seek to make their contracts with the DSOs back-to-back with their own responsibility
towards customers, in which case any responsibility initially incurred towards customers
relating to the grid services could be brought by the supplier against the DSO. It cannot
however be automatically assumed this would be the case, since it would depend on the
relative commercial strength of the suppliers on the one hand and the DSOs as monopoly
provider on the other hand when negotiating the grid use contract. One way of alleviating
such challenges could be to govern in national law the services and liability of DSOs towards
the buyers of grid services (i.e., the suppliers). This need to govern the relationship between
suppliers and DSOs by law in order to facilitate a well-functioning market based on neutrality
and non-discrimination should be carefully considered in the designing of a possible new
model. We consider it quite difficult to envisage a subcontractor model without quite
extensive regulation of the relationship between DSOs and suppliers.
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7.1.4 The relationship between customers and the DSO

In the relationship between customers and DSOs, the lack of a formal contract entails that a
DSO would not have a direct contractual responsibility towards the customer. This
nevertheless does not entail that customers would be entirely devoid of remedies against the
DSO. It is possible to envisage an arrangement where customers are given a direct right of
recourse against DSOs based on well-known contractual mechanisms and general principles
of third party claims that to some extent at least are common to all the Nordic countries.

Under Norwegian law, such a direct right of recourse against the DSO would, for consumers,
probably follow already from the current provision in the Consumer Purchase Act § 35. Under
this provision, a consumer is entitled to make a claim for defects directly against a “prior sales
stage”, i.e. a previous vendor in a chain of sales, to the extent such claim could have been
made by the seller. Moreover, according to § 35, second part, any agreement between the
seller and the previous vendor (i.e. the DSO) limiting the right of the seller (i.e. the supplier)
cannot be invoked by the subcontractor against the consumer to any greater extent than it
could also have been agreed in the contract between the seller and the consumer.**®

The legal position with respect to rights of direct claims under the law of the other Nordic
countries may differ somewhat from the Norwegian approach, and we are not confident that
all the Nordic countries would recognize such a direct right of recourse without a specific
legislative basis. However, such a right could be provided for in applicable national
legislation, or by other means such as requiring so called third party rights to be granted to the
customers in the contracts to be entered into between the suppliers and DSOs.*** Hence, it
would also be possible to require the DSOs to remain responsible directly towards the
customers for those specific functions where the responsibility should remain with the DSOs
in the opinion of NordREG, such as quality of supply responsibility. The main difference of
the subcontractor model from the current two contract model would then be that the

133 Norwegian law would in our view probably recognize a direct right of recourse also for customers which are
not consumers, but then based on non-statutory law, and not subject to the mandatory protection under § 35
second part.

134 A question is whether such a right of recourse should be based on a subrogation model or what is known in
Norwegian law as springende regress. The difference is that in respect of the latter, the end user is given a right
to present its own claim directly against the DSO, in other words the claim would be conditional upon the end
user having a claim against the supplier, whereas in respect of the former category the end user would be entitled
to step into the supplier’s claim against the DSQO, in principle irrespective of whether the end user has a claim
against the supplier. In practice there may not be much difference, since the claim will in any case probably have
to be conditional in principle upon the DSO having a contractual responsibility under its own contract with the
supplier, although it would be possible to restrict the ability of the DSO to invoke limitations on such
responsibility for the purpose of consumer protection. We do not go further into these issues here, but see
generally Hagstrgm, Obligasjonsrett (2" edn. 2011), p. 814 et seq. The subject of direct claims is also treated
more in detail inTarum, Direktekrav (2007) in respect of Norwegian law, Ulfbeck, Kontrakters relativitet (2000)
in respect of Danish law and Zackariasson, Direktkrav (1999) in respect of Swedish law.
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customers would also have a right of recourse against the supplier in case of disruptions or
defects in the power supply, cf above.

7.2  Legal advantages and disadvantages

The main advantage of the subcontractor model is that it will entitle the customer to envisage
the power supply as a single service delivered by the supplier. In other words, the service will
constitute a package. In case of problems with the supply, the customer will be expected to
present any claims or complaints against the supplier and it will be legally entitled to hold the
supplier responsible for all parts of the service.

The new Danish wholesale model which will be implemented from 1 October 2014 represents
one example of a subcontractor model as described above. As explained above in section 5.4,
the wholesale model entails that the electricity retail suppliers will buy electricity at the
wholesale market as well as grid services from DSOs and TSO services from TSOs, and that
they consequently will sell electricity including delivery to the consumers and be the
consumers’ main contact point.**> Some of the background for the new Danish model is that
only a limited share of Danish consumers have utilized their rights to switch supplier, and that
providing the suppliers with a more distinguished place in the market than today and ensuring
that customers receive one single bill was considered to promote competition.**® The Danish
legislator has considered their wholesale model as the most cost-effective solution for
ensuring a strengthened position for suppliers which will also increase competition in the
electricity market.**” A number of other envisaged advantages in implementing the wholesale
model have also been emphasized by the Danish legislator, such as the promotion of a
common Nordic market, equal treatment of suppliers and the decrease in administrative costs
for grid companies in handling consumer issues.'*®

Importantly, the subcontractor model entails that the supplier will carry the full risk of the
quality and consistency of the power supply, including the grid services, towards the customer.
While the supplier will usually be entitled to have recourse against the DSO, it will
nevertheless in this regard be exposed to a residual risk. We assume that most DSOs may be
expected to be more or less financially stable. Thus, we would expect the main risk here to be
the possibility of disagreement and disputes with DSOs in respect of the extent and division of
responsibility. Nevertheless, a certain insolvency risk will always be involved. In our view, it
would nevertheless not as such be unreasonable to expect the suppliers to carry this risk. It has
obvious benefits for customers to envisage the services as a single package. Moreover, the

135 DERA, From combined billing to the wholesale model — New Danish regulation of the electricity retail
market, p. 2. It should be noted that we have not considered specifically in this report whether the suppliers
under a subcontractor model should also be required to contract TSO services from TSOs, of whether these
services should be contracted by the DSOs in the first instance.
136 |_ovforslag nr. L 176, Folketinget 2011-2012, fremsatt 25. april 2012, Folketingstidende A, p. 5.
Y7 op.cit., p. 7.
138 H

Op.cit., pp. 7-9.
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suppliers as commercial actors may be deemed better suited than most customers to handle
responsibility issues in relation to the grid services.

Conversely, there will also be a risk for grid companies of incurring a loss in case of
bankruptcy of suppliers, typically in cases where bankruptcy occurs before payment has been
made to the grid company by the supplier for use of the grid services. This may be a
considerable risk, especially if power supply and consequently grid services is maintained for
an extended period, with the supplier being in default of its payment obligation to the DSO,
something which cannot be ruled out. The subcontractor model implies that the DSOs will
have fewer and larger customers (the suppliers) than under the current models, which could
entail increased risks. On the other hand, increased billing due to future smart metering
schemes may at least to some extent possibly contribute to limit these risks. The right of a
DSO to terminate the grid services in a situation of non-payment from the supplier raises
some additional questions, since such a right would have to be structured in a manner that
would not disrupt the power supply to the customers. A possible risk for grid companies in
incurring losses due to supplier bankruptcy is also mentioned by the Danish legislator in the
preparatory works to the wholesale model.™*® The envisaged Danish solution for a supplier
which repeatedly or manifestly breaches its obligations is that such supplier may lose its
registration at the data hub, effectively preventing the company from operating on the
market.*® In such cases, the suppliers’ customers will be transferred to the supplier of last
resort.*** Correspondingly, if a supplier defaults on payment to the grid company or the TSO,
these companies may terminate service delivery to the supplier, which in practice entails that

the suppliers’ customers are transferred to the supplier of last resort.*

A potential disadvantage of the subcontractor model is that it will give the suppliers a much
more extensive responsibility than under both the current system and a power of attorney
model. As described above, it is implicit in the nature of the services involved that the main
burden of responsibility carried by the supplier under this model would depend on the
functions performed by the DSO as responsible for the grid. The suppliers would in other
words be legally responsible for a physical performance mainly carried out by someone else.
On the other hand, it may be held that this in itself is not materially different from the legal
situation of most retailers selling pre-fabricated goods from different manufacturers. The
suppliers under a supplier centric model may similarly be envisaged as retailers of electricity,
with customer contact and coordination of power supply and grid services into packages to be
offered to different market segments as their specialty.

Another possible disadvantage is the implications of increased risks and responsibility for
suppliers in relation to the final price customers will have to pay. The subcontractor model

39 Op.cit., p. 8.

140 See further Op.cit., p. 10.
141 1bid.

2 Ibid.
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essentially entails that both the suppliers and the DSOs will have a potential exposure to
liability for disrupted or defective power supply, something which may affect prices both in
the relationships between DSOs and suppliers and between suppliers and customers. When
offering a bundled package, suppliers will naturally have to compensate for increased risks
and responsibilities as an additional cost that will have to be taken into account in the prices
offered to the market. If it is assumed that also the DSOs shall retain their potential
responsibility towards customers, which we consider an essential condition for this model to
be advantageous for customers, cf below, it cannot be expected that the risk addition in the
supplier’s price calculations will be fully compensated for in lower prices charged by DSOs.

Furthermore, the suppliers under a supplier centric model will be responsible for collecting
electricity taxes and passing it on to the State. It must be considered whether the introduction
of a subcontractor model is liable to increase the risk of lost tax proceeds for the State due to
risk of non-payment by suppliers in cases of bankruptcy or situations of payment failure. One
possible way of reducing such risk is exemplified by the new Danish system, which
introduces a mandatory guarantee and insurance scheme intended to guarantee the State tax
proceeds at the lowest necessary costs for the suppliers in general, which in turn will
contribute not to make market entry too expensive for the suppliers.**

Another potential disadvantage of this model is that customers would not have any immediate
contractual rights against the DSO, which nevertheless would be physically responsible for
the most important part of the power supply. The DSOs will in most situations be closer to the
problems, and appear geographically closer as they necessarily have a local presence. The
DSOs may also in some cases be financially stronger than the suppliers. Thus, it would in our
view be a disadvantage of the model if customers should not have a direct right of recourse
against the DSOs. As described above, this does not necessarily have to be a problem,
however, as customers may be provided with direct recourse against the DSOs. Such a right
may already to some extent follow from applicable background law in all of the Nordic
countries, but in our view it would be advisable to provide a legislative basis for such direct
claims.

The preparatory works to the new Danish model emphasized that the introduction of the new
model will require the amendment and adoption of a number of statutory requirements as well
as a thorough review and revision of existing agreements.*** This will also be the case for the
other Nordic countries if a supplier centric model is introduced along the lines of the
subcontractor model.

143 See further Lovforslag nr. L 176, Folketinget 2011-2012, fremsatt 25. april 2012, Folketingstidende A, p. 9.
144 Op.cit., p. 5-6.

36



7.3 Summary

A supplier centric subcontractor model will entail that the burden of the legal responsibilities
currently involved in power supply is shifted from the grid companies to the suppliers.

The main advantage of this model is that suppliers will be able to market electricity as one
fully integrated package consisting of both supply and grid services. There are also certain
disadvantages with this model which are outlined further above.

In our view the model does not entail any material disadvantage for customers from a legal
perspective, provided that they are given direct claims access against the DSOs through
legislation.

8  The power of attorney model

8.1  Model description — three alternative models

8.1.1 Introduction

As an alternative to what we have termed the “subcontractor model” above, it is possible to
envisage a supplier centric model where the supplier acts as a contract representative of one or
both of the customer or the DSO in the relationship towards the other. We may distinguish
between three alternative power of attorney models — the first where the supplier acts as
customer representative, a second where the supplier acts as DSO representative, and a third
where the supplier acts as joint customer and DSO representative. We shall now review each
in turn.

8.1.2 The Supplier as customer representative

In this contract model, the supplier would act as agent for the customer in entering into a
formal contract for grid services on behalf of the customer with the DSO.™* This could
formally be arranged through inclusion of a clause (or clauses) in the main contract between
the supplier and the customer, expressly authorizing the supplier to act as agent for the
customer. However, in practice it would probably be advisable to include separate signatory
documents in order to emphasize the position of the supplier as a legal representative.

The relationship between the customer and the supplier in relation to the grid services under
this model would only be a relationship between principal and agent. There would be no
contract between the supplier and the customer with respect to the grid use as such. The
supplier would not be directly responsible towards the customer for the grid services, and the

5 According to Eurelectric, this model exists in at least four EU Member States: Italy, France, the UK and
Spain. See Eurelectric, Customer-Centric Retail Markets; A Future-Proof Market Design (Eurelectric Policy
Paper, September 2011), p. 34.

37



customer would not be able to make a claim against the supplier in case of problems with the
grid use or performance. The objective of a supplier centric model probably nevertheless
would require that the customer should be able to present certain claims and complaints to the
supplier (to the extent that it is envisaged that such functions shall be carried out by suppliers
under a final definition of roles and responsibilities under a supplier centric model). But in
principle the supplier would then act merely as a claims handler with responsibility towards
the customer to forward claims and complaints to the DSO.

Conversely, the relationship between the customer and the DSO would be a direct contractual
relationship, where the DSO would be directly responsible towards the customer for the grid
services. The customer would be entitled to make claims and complaints directly to the DSO,
independent of and without going through the supplier, since the supplier would only have
acted as a representative of the customer when the contract was entered into. More
significantly, as regards payment for the grid services, this would also be an obligation owed
directly by the customer towards the DSO. Although in practice this could be arranged so that
the customer would pay to the supplier, the supplier would then only act as a payment
forwarder for the customer.**® The DSO’s claim against the customer for payment would in
principle not be affected by payment from the customer to the supplier. If the supplier should
be in default on forwarding payment to the DSO, this would consequently be at the
customer’s risk.

Under this model, there would be no contractual relationship between the supplier and the
DSO. The supplier centric model nevertheless assumes that the supplier would have to handle
customer contact on behalf of the DSO. This model entails in principle that such customer
contact would then be formally structured as a responsibility of the supplier towards the
customer. In other words, the supplier would, in addition to assuming authority as a legal
representative of the customer towards DSOs, also undertake certain other tasks to be
performed as a service to the customer, such as receiving and forwarding payment, and
handling complaints and other administrative tasks in connection with the grid service.

Conversely, since the supplier formally would be the contractual representative of the
customer when entering into the contract for grid services, it would not be contractually
responsible towards the DSO for any aspects of these services. The implication of this model
is in principle that any complaints of the DSO against the supplier relating to its performance
of the administrative functions would incur responsibility for the customer, since the supplier
would discharge its functions as essentially a customer representative.

146 \We have not examined whether such a role could be problematic in relation to the relevant financial services
regulations in place in the Nordic countries, but this is something that ought to be further examined before such a
model is chosen.
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8.1.3 The supplier as DSO representative

The alternative representation model is where the supplier functions as a DSO representative.
In this model, the supplier would have to make an arrangement with the relevant DSO in the
customer’s geographical area, authorizing the supplier to enter into a grid service contract
with the customer on behalf of the DSO. This could in practice be combined with a separate
arrangement between the supplier and the DSO, where the supplier assumed responsibility for
discharge of customer contact and related administrative functions such as billing, in order to
provide a single point of contact towards the customer. The power of attorney procedure
would have to be designed in such a way that a new supplier would immediately become the
agent of the relevant DSO at the same time as a customer’s switching of supplier takes effect.

This model has the advantage that a direct contractual link is established between the DSO
and the customer, and it may also be structured in a way that would have the supplier in
practice take care of all or most of the administrative functions towards the customer. The
further implications of the model are best reviewed by looking closer at the relationships of
each of the parties involved.

The DSO would in principle remain fully responsible for its performance towards the
customer, and the customer’s payment obligation would be owed directly to the DSO. If
structured in the manner that the supplier in practice functions as the single point of contact
towards the customer, the DSO would nevertheless remain formally and legally responsible
towards the customer for the supplier’s exercise of such functions. Thus, in respect of joint
billing for instance, the supplier would receive payment on behalf of the DSO, and the
customer’s payment obligation towards the DSO would thereby be dischalrged.147 In other
words, the risk of the supplier forwarding the DSO its share of the total amount paid by the
customer would be on the DSO.

Conversely however, in the relationship between the supplier and the customer, the supplier
would, in principle, carry out all contact with the customer in relation to the grid services as a
DSO representative. Thus, the supplier would not have any independent responsibility
towards the customer with respect to the grid service, and the customer would have no
separate claim against the supplier in respect of these services. The consequence is that the
supplier in its relationship to the customer would assume a dual role. It would partly, in
respect of the supply, act as the party fully and directly responsible, and partly, in respect of
the grid services, act merely as a contract representative.

In its relationship to the DSO, the supplier would under this model assume a role essentially
as a service provider. In principle, the supplier would of course have to be paid for such

47 As emphasized in the footnote above, we have not examined whether such role could be problematic in
relation to the relevant financial services regulations in place in the Nordic countries. This should be further
examined before such model is chosen.
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services and the parties would have to make a commercial arrangement on applicable terms
and conditions. If made into a mandatory model the structuring of this relationship might
nevertheless be somewhat more complicated. Each supplier would both be required and
entitled to offer this service to DSOs, and DSOs would have to be required to accept every
licensed supplier as its authorized representative. This could raise problems in relation to
ensuring fair and equal conditions for all participants. In practice, a considerable degree of
government supervision and control might be required in order to ensure fair and equal
conditions for all participants. One might envisage a system where the licensing authority
were given powers to accept and/or put in place the requisite contractual arrangements
between suppliers and DSOs as an integrated aspect of the licensing process.

Another problem with a mandatory scheme where the supplier acts as a DSO representative,
is that the DSO will not have any influence on the choice of its own agents. In practice, the
customer will choose which agent that will represent the DSO when choosing supplier. Such
approach may potentially create uncertainty for DSOs, and it may also increase administrative
costs for DSOs in potentially having to relate to a large number of suppliers as their agents.

8.1.4 The Supplier as combined customer and DSO representative

It may be possible to envisage a third and hybrid power of attorney model, where the supplier
assumes the role as a combined customer and DSO representative.

A significant premise in this respect is that the supplier cannot simultaneously function as a
contractual representative of both parties. However, it is possible to envisage that the supplier
functions as a representative for the customer in some aspects, while in other aspects it
represents the DSO.

The most practical alternative here in our view is that a customer when concluding a contract
with a supplier authorizes the supplier to enter into a contract for grid services on its behalf,
and that the supplier then in its relationship to the DSO assumes the role of a DSO
representative for the purpose of maintaining customer contact and discharging administrative
functions such as collection of payment for the services etc.

In the relation between the supplier and the customer, the supplier would be responsible
towards the customer for entering into the grid service contract but would then reverse roles
and become a DSO representative for the purpose of administering the contract. In the relation
between the DSO and the customer, the model would serve to establish a direct contractual
link between the DSO and the customer but would not materially differ in this regard from the
power of attorney model with the supplier as a DSO representative. Similarly, in the
relationship between the supplier and the DSO, the supplier would assume the same role as a
service provider to the DSO as under the previous model.

40



8.2  Legal advantages and disadvantages

In our view, the description of the models presented above shows that a power of attorney
model with the supplier as a customer representative has clear disadvantages. The only
advantage it provides from a customer perspective is that the customer retains a direct
contractual relationship with the DSO.

The main disadvantage of the model is that envisaging the supplier as the main customer
contact would place an additional burden of risks on the customer. In principle, the customer
would in its relationship to the DSO carry the responsibility for the performance of the
supplier as a customer representative. Thus, in making payment for the grid services to the
supplier, the customer would in principle have the risk of the supplier’s default in relation to
the DSO. If the supplier should fail to forward payment from the customer to the DSO, the
customer would be obligated to pay again directly to the DSO, and then recover its payment
from the supplier and carry the risk of insolvency etc. Furthermore, the customer would in
principle also be responsible for the supplier’s performance of other administrative functions
towards the DSO, if applicable. One issue which could be considered in order to alleviate the
disadvantages involved in increased customer risk, is whether there could be a scope for
introducing e.g. mandatory guarantee or insurance schemes guaranteeing customer’s payment
in case of supplier bankruptcy etc. Such procedures could, however, also lead to increased
administration and increased costs. It would be beyond the scope of this report to consider
such schemes further, and we do not express any opinion on whether and to what extent such
approaches could be applied.

For this model to be a feasible alternative it would in our view most likely have to be limited
to the stage of entering into the contracts. One might envisage an arrangement where suppliers
are authorized by customers to enter into a contract for grid services with the relevant DSO,
but that the DSO then afterwards in principle handles all customer contact related to the grid
service contracts in the same manner as under the current system.'*®

The alternative model where the supplier is a DSO representative has the advantage that it
retains the primary legal responsibility of the DSO towards the customer, while at the same
time allowing for the supplier to act as the primary point of contact throughout the contractual
relationship.

One obvious disadvantage of the model is however that it outwardly would obscure the
formal legal division of functions and responsibilities between the supplier and the DSO. The
supplier centric model would probably create the natural expectation among customers that
the supplier was responsible for all aspects of the offered and delivered service. It would in
other words create the impression of a subcontractor model, without its legal effects.

148 As far as we understand, the Norwegian Regulation 11 March 1999 No. 301, Section 2-1 second paragraph
last sentence, opens for such approach and is an example in this respect.
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An equally significant disadvantage in our view is the potential conflict of interest for the
supplier in discharging its dual function as supplier and contract representative of the DSO.
Such a conflict of interest potentially exists both in relation to the handling of the interface
between the parties’ respective responsibilities towards the customer, and in relation to the
overriding interest of each supplier to market its product in competition with other suppliers.

An additional disadvantage with the model is, as already described, that it might necessitate
extensive government supervision and control of the relationship between suppliers and DSOs,
in order to ensure fair and equal market conditions for all market participants. Moreover, the
fact that the DSO would not have any influence on the choice of their agents, and that the
DSOs would potentially have to relate to a large number of agents, may cause unreasonable
uncertainty and administrative costs for DSOs.

Finally, the model may entail increased payment risks for DSOs, since the risk of the supplier
forwarding the DSOs their share of the total amount paid by the customer would be on the
DSO and not on the customer. Correspondingly, the model may possibly entail increased tax
collection risk for public authorities.

The hybrid model discussed above does not in our view remedy any of the shortcomings of
the power of attorney model. It is difficult to see any advantage of the supplier acting as a
customer representative only for the purpose of concluding a contract, while subsequently
acting as a DSO representative. Such a combination of roles would probably also cause
additional confusion about the responsibility of the supplier.

8.3  Concluding remarks

The above descriptions of the alternative power of attorney models show in our view that a
power of attorney model has several legal disadvantages when compared to a subcontractor
model.

The main advantage of the model is that it would not distort the current allocation of legal
risks and responsibilities between the supplier and DSO in their relationships towards
customers to the same extent as a subcontractor model.

The main disadvantage with a power of attorney model with the supplier as customer
representative is that it most likely would be feasible only in the order stage, as it would
probably be impractical and undesirable to have the supplier discharge its customer contact
function, including combined billing responsibility, as a representative of the customer.

Conversely, the main disadvantage with the power of attorney model with the supplier as a
DSO representative is twofold. On the one hand, it would obscure the legal realities and
create an impression that the supplier offers a fully integrated service, when in fact it would
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act only as a contract representative in respect of the most significant part of the service.
Furthermore, the supplier would have a conflict of interest in discharging its function as
primary customer contact on behalf of the DSO, drawn between its interest as a market actor
on the one hand and its obligations as a service provider towards the DSO on the other.

The hybrid model is in our view not a practicable alternative. It will therefore not be discussed
further in the following.

9  Relationship to the overall objectives of the harmonized Nordic retail
market

9.1 Introduction

According to our Terms of Reference, the analysis of contract models shall take into account
the overall objectives of the harmonized Nordic retail market as set out by NordREG. These
objectives are customer friendliness, well-functioning market, improved competition,
improved efficiency, compliance with EU regulation and development, and neutrality of
DSOs. In the following, these objectives are considered for each of the contract models
discussed in this report. For the sake of good order, we would like to emphasise that a general
assessment of the overall market objectives would go well beyond a strictly legal evaluation,
also encompassing areas such as for example economic sciences. The following assessment is
therefore more limited in scope, focusing on some relevant issues from a legal perspective,
and should be read with this in mind.

9.2 Customer friendliness

9.2.1 Background

The Terms of reference sets out that “One of the objectives of the harmonised Nordic retail
market is to increase the customer friendliness of the market and to make it easier for the
customer to be active in the market. The study should analyse how this objective is affected”.
Moreover, the Terms of reference also emphasises that “Focus should be made especially on
the customer perspective - the simplicity and ease for customers and the quality of the
customers’ services should be considered as main goals.” In this respect it is, for example,
important that consumers enjoy the same level of protection independent of the origin of the
supplier.**

9.2.2 General analysis of the customer friendliness objective

Under the current models in the Nordic countries, the customers as a point of departure have a
contractual relationship with both suppliers and DSOs. It is our impression that the extent to
which customers today in practice receive one single bill or two separate bills for electricity

149 NordREG Report 3/2011, Rights and obligations of DSOs and suppliers in the customer interface, p. 6.
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supply and grid use varies, but that it is not unusual for customers having contracted with a
supplier which is affiliated with the area DSO to receive one single bill. Nevertheless, the
customers will in many cases formally have contractual relationships with two different
parties — the DSO and the supplier — with different roles and responsibilities. This dual
contract system may be perceived as complex by consumers and may be detrimental to
consumer friendliness. This is even more so in cases where the customer receives two
separate bills for electricity supply and grid use. As far as we understand, the promotion of
customer friendliness is also one of the grounds for the introduction of a supplier centric
model with mandatory combined billing.

The subcontractor model is better suited to ensure simplicity and ease for customers than the
current models as it allows the customer to relate to one party only, both formally and in
practice. Having one designated contact point for all, or almost all, issues related to the
electricity supply as well as receiving one single bill for electricity and grid use from the same
entity should represent an advantage from a customer perspective. Under such approach, the
suppliers may also be incentivised to compete for customers not only on the basis of
electricity prices, but also on the provision of high quality service levels.

In our opinion, the fact that the formal contractual rights and obligations of the supplier
correspond to the actual tasks that the supplier is required to perform for the customer is also
an advantage from the perspective of customer friendliness. Consequently, the customer’s
perception that the supplier is in fact the responsible party for the delivery of electricity
supply will also formally be correct, unlike what may be the case under a power of attorney
model.

One issue which potentially could reduce customer friendliness under the subcontractor model
is that the customer will not have a contractual relationship with the DSO and, hence, at the
outset may not have the right to bring any grid related claim directly before the DSO.
Customers may in certain cases possibly prefer to contact the DSO given reasons such as its
local presence and, in cases which essentially concerns grid issues, the fact that it is the grid
operator. This concern may, however, in large part be alleviated by a possibility for customers
to bring direct claims before the DSO. The customers’ rights to such direct claims could be
provided for in applicable national legislation. Hence, the customer would always be able to
contact or bring a claim before the supplier, and in some cases (i.e., grid related issues, such
as quality of supply issues) have the right to claim against both the supplier and the DSO.

The power of attorney model could at the outset also to some extent satisfy the need for
simplicity and ease for customers by providing that the customer in practice can relate to the
supplier only concerning most electricity supply issues. However, in our opinion the power of
attorney model also raises several challenges for the protection of customer friendliness. At an
overall level, one of the drawbacks of this model is that it may create an impression for the
customer that the supplier is formally responsible for the grid services as well as for the
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electricity supply. Under such model, there is a risk that a customer may not understand that
the supplier is not formally the contractual party responsible for the grid service before a
potential dispute arises. Consequently, the model may in our opinion be liable to conceal the
formal rights and obligations of each party, and hence also downplay the complexity of the
formal contractual organisation, which will still exist.

The power of attorney model where the supplier is a DSO representative may be particularly
likely to obscure the formal legal division of roles and responsibilities between the parties, but
similar concerns apply to all power of attorney models. The supplier as DSO representative
model may also lead to potential conflicts of interest for the supplier, potentially affecting
customer friendliness in a negative way

The power of attorney model where the supplier is a customer representative raises particular
concerns from the perspective of customer friendliness, as the customer will still be formally
liable towards the DSO although the contractual relationship in practice is handled by the
supplier as a customer agent. Consequently, the DSO’s payment claim against the customer
would at the outset not be affected by payment from the customer to the supplier. If the
supplier should, for example, be in default on forwarding payment to the DSO, such default
would be at the customer’s risk. This model is therefore in our opinion not recommendable
from the perspective of customer protection or customer friendliness.

In conclusion, it is our view that the subcontractor model, in its overall form, is potentially
well suited to promote the objective of customer friendliness, while the power of attorney
model is less suited to promote customer friendliness.

9.2.3 The particular challenges involved in governing termination of contracts

One important contractual risk aspect which strictly speaking is broader than only referring to
customer friendliness, is the issue of termination of contracts due to non-payment by
consumers. This issue is not only important for customers, but also affects the risks carried by
suppliers and DSOs.

Under the current models, the Nordic countries have, broadly speaking, similar approaches to
the issue in the sense that grid service contracts between consumers and DSOs can only be
terminated by the DSOs subject to certain qualified requirements. Typically, a grid service
agreement cannot, for example, be terminated by the DSOs where such termination may put
life and health at risk. For electricity supply contracts not comprised by the supplier of last
resort, on the other hand, the supplier’s right of termination due to non-payment by consumers
is typically not restricted to the same extent. In such cases, the consumer may choose a
competing supplier or, eventually, the supplier of last resort.

Under a subcontractor model, the supplier will contract with the customer for the delivery of
both electricity and grid services. Hence, if the consumer defaults on payment to the supplier,
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the question arises whether the supplier should be able to terminate the contract. At the outset,
we assume that restrictions on the supplier’s right to terminate in such cases, beyond general
contract law obligations such as requiring a manifest default by the consumer, may perhaps
not be necessary from a consumer perspective. In case of default and termination, the
consumer will have the option to contract with another supplier or, ultimately, the supplier of
last resort. In Norway, where the DSOs are suppliers of last resort, the DSO would then be
required to deliver electricity and grid services to the customer, which they are also required
to under today’s system. For the other Nordic countries, where the supplier of last resort
obligation rests on specific suppliers, those suppliers will then be under an obligation to
deliver electricity and grid services to the customer. In cases where the consumer also defaults
on payment to the supplier of last resort, it is possible to envisage that the general costs of
such loss may be taken into account as a loss in the regulation of grid tariffs, limiting the risks
for suppliers of last resort.

The procedures and requirements for shutdown of electricity supply to a customer should in
our opinion nevertheless be carefully considered under the implementation of a new model. It
IS important to ensure that the roles and responsibilities of the market participants are clearly
defined in decisions relating to shutdown of electricity supply in a way which also guarantees
sufficient levels of customer protection. It may be possible to envisage situations in which
suppliers or DSOs may desire to terminate electricity supply due to non-payment by
customers, but where such termination may not be in conformity with considerations of
customer protection. Such issues should be considered further.

Another question which may be raised is whether the system above may incentivize suppliers
to introduce differentiated price schemes for different consumers based on their record of
payment default or on their perceived financial situation. Such approach would be contrary to
the objective of protecting vulnerable customers, which could then in practice be forced to
apply the supplier of last resort alternative. Any such risk could, however, most likely be
alleviated by regulation requiring equal treatment of consumers within the same price area.

Under a power of attorney model, the DSO will still ultimately be responsible for providing
the grid service to the customer. This model raises several questions as to the carrying out of
termination in cases where the customer defaults on payment.

In cases where the supplier acts as a customer representative, a first question which arises is
what happens with the power of attorney if the supplier terminates the electricity supply
contract due to payment default by the customer. In such cases, we assume that the new
supplier contracted by the customer, or the supplier of last resort as the case may be, will
immediately take over as agent for the customer under the grid service contract pursuant to a
new power of attorney. Assuming that the customer has not only defaulted on payment of
electricity supply, but also on payment for grid services, the new agent would then take over
in a situation where a default is already existing in the relationship between customer and
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DSO, and where the DSO may be considering termination of the grid service contract. The
DSO would at the outset confront the supplier as a customer representative when giving

notice of a termination of the grid contract. In such cases, it is vital that the customer is made
clearly aware of the consequences of further non-payment, i.e., shutdown of electricity supply.
One way of ensuring customer awareness could be to require that the DSO contacts the
customer directly, and not through the supplier, in cases of potential termination of a grid
service contract. This would also reduce the risks involved for the supplier in communicating
wrong or imprecise information as an intermediary between the customer and DSO, in
particular with respect to cases where a new supplier has been contracted after the situation of
payment default arose.

Another question which should be considered is whether a supplier, which on the one hand
has entered into an electricity supply contract with a customer and on the other hand acts as
the customer’s agent under the grid service contract between the customer and the DSO, may
experience a conflict of interest in cases where the customer defaults on payment under both
contracts. In such cases, the supplier shall collect payment for its delivery of electricity supply
to the customer on the one hand while collecting payment for grid services from the customer
to be forwarded to the DSO on the other hand. Where the payment by customers is not
sufficient to cover both payment obligations, the supplier may possibly be incentivized to
ensure payment of its own electricity supply delivery before payment of grid services.

In cases where the supplier acts as a DSO representative, most of the questions outlined
above may apply correspondingly. First, also in such cases the supplier may terminate the
electricity supply contract in cases of manifest default of payment by the customer, requiring
the DSO to issue a new power of attorney to a new supplier or supplier of last resort. Second,
we assume that also in such cases some of the challenges involved in ensuring correct
communication in cases where the DSO considers terminating a grid contract may be
alleviated by requiring the DSO to contact the customer directly in such cases. Finally, we
assume that this approach may also potentially raise conflict of interest challenges for the
supplier in case of the customer’s non-payment, as the supplier also in this situation may be
incentivized to give priority to ensuring coverage of its own outstanding debts before the
DSO’s outstanding debt.

In conclusion, all models raise some challenges with respect to payment default by consumers
and possible termination of contracts. In our opinion, however, the subcontractor model
appears to represent the most transparent and best practicable approach, although all models
include advantages and disadvantages.

9.3  Well-functioning market

One of NordREG’s goals is to create a well-functioning harmonized Nordic electricity market
at both wholesale and retail level. The objective of ensuring a well-functioning market relies
on the fulfillment of a number of intermediate aims, such as improved competition,

47



facilitating cross-border trade by ensuring sufficient levels of Nordic harmonization, ensuring
non-discrimination and equal treatment, guaranteeing a sufficient level of customer protection,
avoiding anti-competitive behavior, etc. In the following, we will only seek to provide some
overall comments to what we assume could be the likely general effects of each model on
market functioning.

With respect to the current models, NordREG has recently concluded that there is good or
reasonable competition on all Nordic markets, although room for intensified price competition
among suppliers.**® The retail markets are, however, still to a large extent national in scope.***
Consequently, there is a need to facilitate the provision of cross-border supplier services to the
customers in order to establish a common Nordic retail market as such as well as to contribute
to increased competition among suppliers.

The rate of supplier switching as well as the percentage of customers having contracted with a
“local” supplier belonging to the same company group as the area DSO appear to differ
between the Nordic countries. The customers’ reliance on the supplier of last resort as their
regular electricity supplier also seems to differ from country to country. In order to ensure a
well-functioning market under a future system with a supplier centric model, it is important to
choose a model and design regulation in a way that facilitates competition between suppliers.

The subcontractor model could in our view provide a good basis for ensuring a well-
functioning market. By conferring on the suppliers the formal responsibility as well as
designating them as de facto contact point for the customers, we assume that the suppliers at
least in principle would be in a better position to compete for the same customers irrespective
of the suppliers’ place of establishment or company group belonging. To what extent the
model in fact will contribute to increased competition is difficult to evaluate from a legal
perspective. In the Danish preparatory works to the wholesale model, it is assumed that
current provisions aiming at preventing grid companies from acting in a discriminator manner
to the benefit of integrated supply undertakings will have reduced significance with the new
model since grid companies will no longer be the primary contact point for consumers.**?

We are less convinced that a power of attorney model will provide a good basis for ensuring a
well-functioning market, although, depending on the way in which the model is implemented,
we will not exclude the possibility that such model may also facilitate market functioning.
From a legal point of view, our main concern with the power of attorney model viewed in
relation to market functioning is that the model could obscure the legal realities and the main
contractual relationship between the parties, that it may in some cases lead to conflicts of
interest for suppliers and that it may lead to increased risks for the customers and the market

150 see section 3.1 above.
31 1bid.
152 | ovforslag nr. L 176, Folketinget 2011-2012, fremsatt 25. april 2012, Folketingstidende A, p. 6.
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participants involved in certain situations. We refer to chapter 8 above for a more
comprehensive discussion of these arguments.

One specific question in relation to market functioning and the introduction of a supplier
centric model is whether the chosen model would also require the establishment of new
technologies for information and communication in the electricity market given the new role
and increased responsibilities of suppliers. A supplier centric model, where suppliers assume
responsibility for invoicing, may also necessitate new technical solutions in order to provide
suppliers with the necessary customer data required for invoicing. Again, the Danish reform
provides an example through the introduction of a data hub as an important part of their new
wholesale model.*® A data hub can in general terms be described as a joint database and unit
for communications and calculations, handling metering data for all customers.*

It is beyond the scope of this report to discuss whether and to what extent a supplier centric
model will require new solutions for information and communications technology. It should,
however, be emphasized that the assessment of whether a supplier centric model will
contribute to a well-functioning market also needs to take into account whether the chosen
model will be supported by the necessary technological solutions to ensure market
functioning. In Norway, an elaborate report has recently been issued concerning efficiency in
the retail market for electricity, where future solutions for information and communications
technologies are considered.'®® The report discusses the implementation of a communications
hub or a data hub as the two main solutions for a future communications platform in the
electricity market. As far as we understand, the main differences between the two solutions
are, at a general level, that a communications hub provides for data exchange, while a data
hub is a more fully integrated service which also include data relating to e.g. metering points.
The report considers the data hub as the better alternative.'*® In particular, the report considers
that a data hub will support a supplier centric model in a better way than a communications
hub.™’” The recommendations in the report have, however, been contested by the Norwegian
Data Protection Authority in a consultation response to the hearing of the report, where the
Authority has raised data protection concerns with respect to the implementation of a data
hub.*®

In conclusion, it is our view that the subcontractor model provides the best basis for ensuring
a well-functioning market, although we will not rule out the possibility that a power of
attorney model may also be designed in a way that facilitates market functioning. Furthermore,

153 See, inter alia, op.cit., pp. 9-10.

154 See op.cit., p. 8.

155 Statnett, Effektivt sluttbrukermarked for kraft (31 May 2012).

158 For a summary of the arguments, see the executive summary of the report Statnett, Effektivt
sluttbrukermarked for kraft (31 May 2012), pp. 14-15.

157 Statnett, Effektivt sluttbrukermarked for kraft (31 May 2012). P. 132.

158 |_etter from the Norwegian Data Protection Authority to NVE dated 15 August 2012.
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we recommend that the ability of each supplier centric model to promote a well-functioning
market should be evaluated in more detail on the basis of the solutions to be implemented for
future information and communication technology in the Nordic electricity market.

9.4  Improved competition

Our Terms of reference emphasizes improved competition among suppliers as an important
objective and that the report should therefore analyze how competition among suppliers is
affected. Again, it should be emphasized that, given that this report considers legal aspects of
the supplier centric models, it is not our intention to provide a general analysis of competitive
effects. Such analysis would go beyond a legal assessment and also include other disciplines
such as economics.

Under the current models in the Nordic countries, one obstacle to the improvement of
competition which may possibly apply to at least parts of the markets is that entry barriers for
suppliers to areas not operated by an affiliated DSO could be too high. Moreover, without
considering any specific model, it could from a general theoretical perspective be questioned
whether some supplier of last resort schemes in principle may hinder competition among
suppliers by facilitating a customer preference for the supplier of last resort as the standard
solution. However, we emphasise that we have not carried out any assessment of any existing
markets or supplier of last resort schemes in this respect. One example is provided by the
preparatory works for the new Danish model by further reference to a report by the Danish
Competition and Consumer Authority from November 2011 concerning the electricity retail
market.™® The latter report emphasizes that there is limited competition in the electricity
market, and that regulation limits competition in part because supply undertakings which are
vertically integrated with grid companies lack incentives to expand beyond its license area,
and in part because it is difficult for independent suppliers to enter the market.*®® One of the
advantages of the new Danish model envisaged by the preparatory works is that it will lead to
equal treatment of suppliers, entailing that companies in the same company group will no
longer be able to share invoicing costs through combined billing.***

The subcontractor model should in our view be well suited to promote competition by
facilitating equal treatment of suppliers.*®® The recent Statnett report concerning efficiency in
the Norwegian electricity retail market also considers that mandatory combined billing will

9 Lovforslag nr. L 176, Folketinget 2011-2012, fremsatt 25. april 2012, Folketingstidende A, p. 6.

0 Ibid.

1%L Op.cit., p. 7.

182 The preparatory works to the new Danish model appears to build on similar reasoning. Given that only a
limited share of Danish consumers has utilized their rights to switch supplier, providing the suppliers with a
more distinguished place in the market than today and ensuring that customers receive one singe bill is
considered to promote competition, see Lovforslag nr. L 176, Folketinget 2011-2012, fremsatt 25. april 2012,
Folketingstidende A, p. 5.
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contribute to improved competition since customers will continue with combined billing also
in cases where they switch electricity supplier.'®®

There could be a theoretical risk under the subcontractor model that DSOs may be
incentivized to discriminate between suppliers to the benefit of affiliated suppliers when
determining the terms of the grid use contract to be entered into between the DSO and the
supplier. In the relationship between DSOs and suppliers, mandatory consumer protection
provisions will at the outset not apply. The suppliers, although ultimately liable towards
consumers, would not themselves constitute consumers. A DSO could therefore theoretically
in its contract with independent supplier A require exclusion of liability clauses or stricter
termination clauses than required in its contract with supplier B which belongs to the DSO’s
company group.'®* Non-justified discrimination would be contrary to the non-discrimination
requirements imposed on DSOs in the Electricity Directive, and usually incorporated into
national legislation.'® Nevertheless, prior to introducing a subcontractor model, it should be
considered whether such model necessitates further regulation of the contractual terms in the
agreement between DSOs and suppliers. In our opinion, more specific legislation governing
the relationship between the DSOs and the suppliers will most likely be necessary under this
model.

The subcontractor model could entail that suppliers incur a higher risk compared to the
current models, since the suppliers will incur a risk for the customers’ failure to pay for
electricity supply as well as grid services. Consequently, the subcontractor model may
possibly entail higher barriers to market entry for suppliers by imposing more significant
responsibilities on the suppliers for grid related issues than what is the case both under the
present models and under a power of attorney model. This would in particular be the case if
larger-scale non-consumer customers were to be included under the mandatory subcontractor
model scheme.

The advantages for competition outlined above in facilitating combined billing will at the
outset also apply to the power of attorney model, since the latter model is also based on
combined billing. A theoretical risk of incentivizing discriminatory behavior may also arise
under a power of attorney model where the supplier acts as DSO representative, where the
terms for the power of attorney relationship between the DSO and the supplier at the outset
would be negotiable (unless specifically regulated in legislation, which we assume would be
necessary). On the other hand, the power of attorney model may not entail increased barriers
to market entry for supplier to the same extent as the subcontractor model, since the power of
attorney model does not extend the responsibilities of the suppliers to the same extent.

163 Statnett, Effektivt sluttbrukermarked for kraft (31 May 2012), p. 86.
164 See chapter 7 above.
1% See, inter alia, Article 25(2) of the Electricity Directive.

51



In conclusion, we assume that both models may be suitable to facilitate equal treatment of
suppliers. Increased responsibility for suppliers under the subcontractor model may, however,
possibly entail higher entry barriers for new suppliers under the subcontractor model than
what is the case under the power of attorney model. The evaluation of whether the
subcontractor model or the power of attorney model will be best suited to promote
competition will in part rely on the specific design and implementation of each model. It is
therefore difficult to provide clearer answers at a general level.

9.5 Improved efficiency

According to the Terms of reference, the report “should analyse the effect on the efficiency
for individual stakeholders and the market and society at large”. The term “efficiency” may
be defined in different ways. In the following, we understand the term broadly as referring to
the ratio of output, i.e. electricity supply to customers, to the ratio of input. Measuring
efficiency in the Nordic electricity retail market with any degree of precision is in our opinion
beyond the scope of a purely legal analysis. In the following, we will therefore focus on one
issue which we consider important to the objective of improved efficiency and, ultimately,
benefits for the customers and society at large: the need to avoid duplication of tasks between
the DSOs and the suppliers. As a general point of departure, we assume that any task which is
carried out in parallel by both DSOs and suppliers, even though the task could have been
carried out with the same results at lower costs by only one actor, may be detrimental to the
objective of improved efficiency.

Since the current models in the Nordic markets are not parallel in all respects, it is difficult to
provide any general view on their effect on efficiency. One general aspect which could be
emphasised is that parallel invoicing by both suppliers and DSOs at the outset may be less
efficient than combined billing of both electricity and grid costs.

The subcontractor model entails that the suppliers are responsible for delivering a bundled
product consisting of both electricity and grid services to the customer. At the same time,
NordREG has in its definition of a supplier centric model emphasised that some grid related
tasks, such as issues related to quality of supply, outages and interruptions, should remain a
DSO responsibility where the DSOs should also still be responsible for customer contact.
Provided that DSOs shall be responsible for the latter tasks, the customer under the
subcontractor model may as a point of departure choose whether to relate to the supplier or
the DSO in such cases. Such approach may lead to duplication of administrative functions,
where, for example, both suppliers and DSOs may need to establish customer support services
in order to handle similar customer inquiries. Such situation may lead to a lack of efficiency
which in turn leads to higher electricity prices to take into account higher cost levels to the
detriment of customers. Similarly, higher risks incurred by both DSOs and suppliers may also
lead to higher electricity price levels as the actors will seek to cover their respective risks. On
the other hand, we cannot exclude the possibility that such duplication of tasks may wholly or
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partly be alleviated through the design of regulatory requirements setting out a clear division
of roles and responsibilities between DSOs and suppliers under a subcontractor model.

The power of attorney model may at the outset be less likely to raise similar efficiency
concerns to those discussed above under the subcontractor model. On the other hand, certain
other efficiency challenges may arise under the power of attorney model. For the model where
the supplier acts as agent for the DSO, the DSO would potentially have to relate to a large
number of different suppliers from different EU/EEA Member States which would all act as
agents for the DSO. Handling a number of different agents from different countries may
require increased DSO administration which ultimately may be detrimental to efficiency. As
far as we can see, the power of attorney model where the supplier acts as customer agent does
not raise the same efficiency concerns. It is, however, difficult to foresee all potential
efficiency effects of the different models, and it cannot be ruled out that the latter model raises
other efficiency challenges.

In conclusion, we assume that the subcontractor model may possibly lead to a greater lack of
efficiency than the power of attorney model. The result will, however, depend on the specific
design of each model, and it should also be emphasised that it is difficult to foresee all
potential efficiency effects at the present stage.

9.6 Compliance with EU regulation and development

The Terms of reference sets out that compliance with the general development in the EU and
with existing and coming EU regulation should be analysed in the report.

EU regulation of the electricity market is analysed in chapter 4 above. A general conclusion to
be drawn from that chapter is that, in our view, neither the general principles enshrined in the
TFEU nor the secondary EU regulation of the internal electricity market at the outset appears
to restrict the Nordic countries’ choice to introduce a supplier centric model with mandatory
combined billing. However, both Treaty rules and specific internal electricity market
legislation restrict the Member States’ margin of appreciation in designing the specific model.
An important obligation in this respect is the requirement for equal treatment of all suppliers
established in an EU or EEA Member State.*®® Consequently, any supplier centric model
would have to be designed in such way that it does not discriminate against a supplier
established in another Member State.

Under the current models, a concern in some markets could be that market entry is difficult
for independent suppliers."®” Moreover, it cannot be ruled out that some supplier of last resort

166 See, inter alia, Article 3(4) of the Electricity Directive.

167 See for example the reference to the 2011 report by the Danish Competition and Consumer Authority in the
Danish preparatory works to the new wholesale model, Lovforslag nr. L 176, Folketinget 2011-2012, fremsatt 25.
april 2012, Folketingstidende A, p. 6
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schemes may in theory be liable to sustain such situation, although we emphasize that we
have not analyzed the specific existing Nordic supplier of last resort schemes in this report.
Since the main objective of this report is to consider new contract models, it is beyond the
scope of the study to consider whether any of the present models raise any questions
concerning compliance with EU regulation, such as the requirement for equal treatment of all
suppliers.'®®

As far as we can see, both the subcontractor model and the power of attorney model as they
are described in their general form in this report may be implemented in compliance with EU
law. The specific design of the model eventually chosen should, however, be considered
carefully under EU law, in particular on the basis of the non-discrimination requirements as
incorporated in the internal electricity market legislation. The ongoing process concerning the
drafting of network codes pursuant to the Electricity Regulation, as well as any related
processes in ACER and ENTSO-E, should also be monitored closely in order to ensure that a
future Nordic model is compliant with new EU legislation. Finally, the new Energy Efficiency
Directive recently adopted should also be considered further with respect to metering and
billing issues.

9.7  Neutrality of DSOs

The Terms of reference sets out that DSOs should function as market facilitators.
Consequently, the neutrality of the DSOs under the different models should also be
considered.

In our view, both the subcontractor model and the power of attorney model should at the
outset be better suited to facilitate DSO neutrality than the current models, since the
competing suppliers will become the primary contact point for customers. At the same time,
we cannot in theory rule out the potential risk under both new models that DSOs may be
incentivized to discriminate between suppliers to the benefit of affiliated suppliers when
negotiating the terms of the grid service contract or the power of attorney, as the case may be,
to be entered into with the supplier. Irrespective of which model is chosen, it will in our
opinion be important to consider carefully to what extent the applicable terms between
suppliers and DSOs should be regulated in legislation in order to ensure a well-functioning
market where neutrality and non-discrimination is guaranteed. In practice, we consider it
difficult to envisage a supplier centric model without quite extensive regulation of the
relationship between DSOs and suppliers. This applies equally to both contract models.

We have no clear opinion on whether the subcontractor model or the power of attorney model
would be best suited to ensure DSO neutrality. The fact that the subcontractor model may be
perceived as a more consistent model, and perhaps also a more transparent model, from a

1%8 The Danish Sekretariatet for Energitilsynet has, for example, expressed that the third energy package entails
that grid companies may no longer send one joint invoice for both electricity and grid services, see op.cit., p. 6.
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legal perspective may possibly be applied as an argument in favour of considering the
subcontractor model as including the best approach to facilitate DSO neutrality.

10 Conclusion and recommendations

At the outset, three categories of agreements exist between customers on the one hand and
suppliers and DSOs on the other hand in the Nordic electricity retail markets: grid connection
agreements entered into between customers and DSOs, grid service agreements entered into
between customers and DSOs, and electricity supply agreements entered into between
customers and suppliers.

As far as we understand, the issues governed by grid connection terms will remain a DSO
responsibility under a supplier centric model. We conclude that grid connection agreements
should still be entered into between customers and DSOs under a supplier centric model. The
analysis of possible future contract models therefore comprises the rights and obligations
normally governed by grid service agreements and electricity supply agreements.

In this report we have analyzed two overall categories of contract models which may be
applied for the implementation of a supplier centric model with mandatory combined billing:
the subcontractor model and the power of attorney model. Under the subcontractor model, the
customers enter into a contract for both electricity supply and grid use with the supplier. The
supplier then enters into a subcontract with the DSO for the provision of grid use, making the
DSO a subcontractor. Under the power of attorney model, the customer enters into an
electricity supply agreement directly with the supplier. In addition, the customer formally
enters into a contract for grid use with the DSO, with the supplier acting as agent under the
grid use contract for either the customer or the DSO on the basis of a power of attorney.

From a legal perspective, it is our conclusion that a subcontractor model is better suited than
the power of attorney model for the implementation of a supplier centric model with
mandatory combined billing.

The main advantage of the subcontractor model is that it will entitle the customer to envisage
the electricity supply, including grid services, as a single service delivered by the supplier.
The power of attorney model, on the other hand, may from the customer perspective obscure
the formal legal division of functions and responsibilities between the supplier and the DSO,
potentially creating the customer expectation that suppliers are legally responsible for all
aspects of the service delivered. The power of attorney model may also in some cases lead to
potential conflicts of interest for suppliers as well as potentially additional risks for customers
and DSOs. Both models also have other advantages and disadvantages as further discussed
above in this report.
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It is worth noting that Denmark has decided to introduce a wholesale model in the Danish
electricity retail market with effect from 2014 which in our view essentially incorporates a
specific version of the subcontractor model discussed in this report.

Viewed in relation to the overall objectives of the Nordic electricity retail market, as defined
by NordREG, both models have certain advantages and disadvantages. In our view, the
subcontractor model is most likely best suited to promote customer friendliness and a well-
functioning market. Both models may facilitate improved competition, although the
subcontractor model may possibly entail higher entry barriers for new suppliers than the
power of attorney model. We also assume that the subcontractor model may potentially lead
to a greater lack of efficiency than the power of attorney model, but efficiency gains is
difficult to measure with any degree of precision for the benefit of this report. It is our opinion
that both the subcontractor model and the power of attorney model may, subject to their
specific design, be applied in accordance with the objectives of compliance with EU
regulation and development and neutrality of DSOs.

We recommend that the subcontractor model is further explored with a view to possible
implementation in the Nordic countries. The introduction of such model is likely to require a
number of amendments to existing national statutory requirements, as well as adoption of new
provisions, and a thorough review and revision of existing national agreements. The model
should therefore be reviewed carefully by each country under national law. In this process, a
close coordination with existing EU developments for electricity market regulation should
also be ensured. Furthermore, it will be important to consider carefully to what extent the
applicable terms between suppliers and DSOs should be regulated in legislation. We consider
it quite difficult to envisage a subcontractor without regulation of the relationship between
DSOs and suppliers. The introduction of a new model will also raise questions concerning
how and to what extent it is necessary to harmonise national regulation of the supplier centric
model in order to ensure a well-functioning Nordic retail market, and this should be further
considered. The model should also be reviewed in light of NordREG’s definition of a supplier
centric model, where NordREG should consider what legal consequences the defined division
of roles and responsibilities between suppliers and DSOs should have for the regulation of
customers’ access to direct claims against DSOs. The scope of the grid connection agreements
and whether they should be based on mandatory or voluntary terms should also be considered
in light of a new model. Finally, the model also needs to be considered in relation to the
establishment of new technologies for information and communication in the electricity
market, such as data hub or communications hub solutions.
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Denmark:
Danish Electricity Supply Act
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Finnish Electricity Market Act 386/1995 with amendments up to 1172/2004 included -
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57


http://www.finlex.fi/en/laki/kaannokset/1995/en19950386.pdf

Directive 2009/72/EC of the European Parliament and of the Council of 13 July 2009
concerning common rules for the internal market in electricity and repealing Directive
2003/54/EC, 0OJ L211/55, 14.8.2009 (“Electricity Directive”)

Regulation (EC) No. 714/2009 of the European Parliament and of the Council of 13 July 2009
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Regulation (EC) No. 713/2009 of the European Parliament and of the Council of 13 July 2009
establishing an Agency for the Cooperation of Energy Regulators, OJ L211/1, 14.8.2009
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COM(2011) 370 final, 22.6.2011
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Council of European Energy Regulators (CEER), Electricity and Gas Retail market design,
with a focus on supplier switching and billing: Guidelines of Good Practice (24 January 2012)
(url: http://www.energy-
requlators.eu/portal/page/portal/EER_HOME/EER_PUBLICATIONS/CEER_PAPERS/Custo
mers/Tab3/C11-RMF-39-03 GGP-Retail-Market-Design_24-Jan-2012.pdf (last visited 30
October 2012)

DERA, From combined billing to the wholesale model — New Danish regulation of the
electricity retail market (memo dated 25 June 2012)

Energy Markets Inspectorate (Energimarknadsinspektionen), The Swedish electricity and
natural gas markets 2011 (El R2012:11)
(url:http://www.ei.se/Documents/Publikationer/rapporter_och_pm/Rapporter%202012/Swedis
h_Electricity and_Gas_Markets 2011 EIR_2012_11.pdf (last visited 22 October 2012

Eurelectric, Customer-Centric Retail Markets; A Future-Proof Market Design (Eurelectric
Policy Paper, September 2011)

NordREG, Implementation plan for a Common Nordic Retail Market (NordREG report
7/2010)
(url:www.nordicenergyregulators.org/upload/Public%20Consultations/Implementation_plan
20100917.pdf (last visited 30 October 2012)
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Annex A: Hearing comments

A draft version of this report has been circulated to stakeholders for comments. In addition,
stakeholders were invited to a hearing meeting on 20 November. Written statements were
received from eight stakeholders. The substantive written comments received are cited below.

Comments from Finnish Enerqgy Industries:

“Overall remarks

Avoid bilateral negotiation between DSO and supplier

The draft report discusses several times contracting between DSO and supplier. However, it should
be recognized that the DSO shall provide a level playing field for all suppliers. A supplier should be
treated the same way by all DSOs and a DSO should treat all suppliers indiscriminately. The rights and
obligations in the relation between supplier and DSO should thus be organized in legislation, not in
bilateral contracts. A very simple standard contract may be needed for billing, VAT and accounting
reasons, but these parties really should not negotiate on anything.

Cross-border competition and entry barriers

The political wish seems to be increasing or introducing cross-border competition so that a supplier
in country A may sell to end-users in country B without being fully established in country B. For such
an aspiration the added value by requirements for deep-going involvement of a supplier in the
relationship between the customer and the locally acting DSO, may be rather limited. On the
contrary, requiring the supplier to act as an intermediary (customer — DSO), may be an obstacle to
cross-border action. Language issues will be more challenging if e.g. a Danish supplier is expected to
deal with a Finnish DSO.

Demanding requirements for suppliers to give technical assistance or create a customer interface in
DSO matters would raise the barrier for entry in supply business even without cross-border aspects.

The contract on connection to network

This contractual relationship is more natural between the DSO and the owner / holder of a real
estate or a building, as the electrical installations in e.g. a block of flats are owned by the building
owner and not by each individual customer. These building installations are physically connected to
DSO’s network. Issues related to e.g. right of way within the real estate or building etc. are not a
business of each individual customer. Will this imply that this contractual relationship cannot cover
all the aspects needed between the DSO and the customer (living in a flat) on e.g. quality issues? Is
there still need for an agreement between the DSO and the customer, other than the one on the
long-term connection to the grid? These aspects should be dealt with in the analysis.
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One-time connection charges

In Finland (may be in other countries, too) there is an additional, historical thing on the connection
contracts between the DSO and the estate / building owner / holder. During several decades electric
most (not all!) utilities / DSOs have in their accounting recorded the often rather sizable one-time
connection charges (paid when the connection had been installed) as their debt to the party paying
the charge. So the connection has been transferable to a new building owner (etc.) and the
connection charge not only transferable but also refundable.

One background for this history may have been earlier onerous taxation regimes. For a very long
time the tax rate for companies was high. On the other hand, capital was not easily available and
there was no other way to finance the rapid network expansion than collecting customers’ money.

For many Finnish DSOs these refundable connection charges are a big liability in their balance

189 In the balance sheets of the parties connected to the network (e.g. housing companies)

sheets
they are found as assets. For the harmonization project this means that these connection contracts
and the liability of the DSO to the party in the connection contract cannot be reorganized in another

way. E.g. at Vantaan Energia connection

Role of the DSO customer care?

NordREG has defined a division of roles between suppliers and DSOs at the customer interface
(NordREG Report 3/2011, Rights and obligations of DSOs and suppliers in the customer interface).
This division implies that a DSO shall have customer service (for final customers, not only suppliers)
at least in technical matters. It should be analyzed, if there were some problems in case end-user has
no contract with the DSO that is expected to consult the customer.

Not mandatory joint billing in all countries

The Finnish ministry of employment and the economy has defined a policy that they don’t support
mandatory joint billing for Finland. As the NordREG preparations are continued as planned and in
Finland DSOs are expected to be able to choose whether they will provide platform for joint billing
for suppliers or request separate billing in case of all suppliers, and continue their own billing, this
aspect should also be analyzed.

As, based on the ministry’s statement, Finland will not be in mandatory joint billing, it would be wise
not to require profound changes in the basic contractual arrangement in the retail electricity market
all over Nordic countries, which decreases the feasibility of the subcontractor model and would favor
power of attorney model.

189 £ g. at Savon Voima Oyj electric connection charges (110 million euro) in the unbundled accounts almost
equaled the value of electric networks (123 million euro) at the end of year 2011. At Vantaan Energia Oy
connection charges (both electricity and district heating) were at the end of 2011 total 109 million euros, as the
total shareholders’ equity and liability for whole the group (including also i.a. generation activities) was 471
million. http://www.vantaanenergia.fi/en/organisation/Documents/Financial_Staments.pdf
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Detailed comments to the draft report
5.2 Finnish model

e A fully updated Swedish version of the Finnish electricity market act is available:
http://www.finlex.fi/sv/laki/ajantasa/1995/19950386?search%5Btype%5D=pika&search%58B
pika%5D=elmarkna%2A. The writers have been able to use Swedish texts on Swedish
legislation.

e Some vague expressions on contracts (service contract, electricity system contracts). Should
we first work on a common vocabulary?
7 Subcontractor

e Relations: DSO — supplier — sustomer, DSO’s rights and obligations are in this model to a very
large extent channeled via the supplier to the customer and vice versa.
e The issue on direct claims between customer and DSO needs some way to address?
e Model seems to imply that the supplier shall take customer credit risk on the network part of
the bill, too.
7.1.3 The relationship between the supplier and the DSO

e There is rather theoretical text on contracts. | suggest that the rights and obligations in the
relation between supplier and DSO should be organized in legislation, not in bilateral
contracts. The DSO shall provide a level playing field for all suppliers. A supplier should be
treated the same way by all DSOs and a DSO should treat all suppliers indiscriminately. And
the back-to-back arrangement DSO — supplier — customer will also be facilitated by a
legislative / regulated approach instead of individual contracting. A very simple standard
contract may be needed for billing, VAT and accounting reasons, but these parties really
should not negotiate on anything. These aspects should be taken to account in the report.

7.2 Legal advantages and disadvantages

e Thereis an underlying assumption that e.g. after an interruption situation a supplier first
agrees on compensation to customers and only thereafter approaches the DSO (p. 32). |
don’t find this process realistic. Shouldn’t you expect first DSO admitting liability and paying
supplier and only then supplier credits the customers?

e Risk sharing in a case of a supplier’s default is a major question for a DSO.

e On p.32-33 it might be useful to refer also the Finnish electricity market act procedure for
the case of a supplier’s default (27 h §).

8.1.2 The Supplier as customer representative

e The factual present Finnish situation is very close to the “8.1.2 The Supplier as customer
representative” alternative, without e.g. combined billing, and concentrating on the phase of
entering in contract. The role of the supplier as a bearer of a power of attorney is created
through a simple wording in the generally used supply agreement and has been used in fact
all the time since beginning of household competition. As far as we know in the association,
this has worked quite well.
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e Itseems asif the text were contradictory to the above mentioned NordREG definition of
supplier centric model, as far as technical issues are considered, in saying “The objective of a
supplier centric model probably nevertheless requires that the customer should be able to
present claims and complaints to the supplier. But in principle the supplier would then act
merely as a claims handler with responsibility towards the customer to forward claims and
complaints to the DSO.” Also the practical work in these issues is in the NordREG tables
assigned to the DSO. If we assume an additional liability on these issues to the supplier, it will
not add value to the customer, but costs to the supplier.

e | would assume that the risk to the customer in case of supplier default could be mitigated in
a similar way as the suggested Danish insurance for supplier default risk to the DSO.

8.1.3 The supplier as DSO representative

e | have to admit that | can’t find the relevance of this approach. It would be rather weird that
any supplier starts acting on behalf of a DSO. The contractual relationship between DSO and
supplier shall not be necessary, but the relationship shall be based on legislation.

8.2 Legal advantages and disadvantages

e The main disadvantage identified in the draft report is supplier default risk to the customer in
case of paid grid fees not forwarded to DSO. However, this problem can be solved by a
mandatory insurance scheme as drafted in Denmark for the case of supplier default risk to
DSO. Actually it is exactly the same thing, guaranteeing DSO’s proceedings. This should be
recognized and analyzed in the report?

e |tis easy to agree with “it would consequently in our view have to be limited to the stage of
entering into the contracts.”

e Based on experience, | don’t agree that a power of attorney could obscure the legal realities
and the main contractual relationship between the parties. It has to be admitted that in any
case the roles of supplier and DSO will be hard to understand for a customer, whether we
have a present, power of attorney or subcontractor system.

8.3 Concluding remarks

The draft text states: “The main disadvantage with a power of attorney model with the supplier as
customer representative is that it would be feasible only in the order stage, as it would both be
impractical and undesirable to have the supplier discharge its function as main customer contact as a
representative of the customer.” But, according to the NordREG tables on the division of tasks, which
are the situations where the supplier should intermediate between the customer and the DSO?
Technical issues e.g. interruptions or quality issues are excluded. Main area could be pricing or
product choice issues. Grid pricing is regulated and grid product change can be seen as a contract
entering issue. Is the above mentioned report still valid?”
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Comments from Finnish Consumer Agency & Ombudsman:

“Our overall view is that a system, where a consumer has just one contracting party that is towards
him/herself in charge of the duties related to the contract, is generally advantageous to consumers.
Consumers can then be in contact with that operator which solves the problem, e.g. a possible
breach of contract, without the consumer having to turn to another possible operator.

As to delivery of electricity, we have, however, certain doubts regarding the supplier centric model
proposed by Nordreg. We have e.g. had some experience with suppliers that enter the market as
newcomers and acquire their clients often by telemarketing, but sometimes fail to obey the rules of
the Electricity Market Act in their operations. As new competition in the market is advantageous for
consumers as such, consumers have also faced with some problems, e.g. with regard to billing
handled by these suppliers. In this context, a model where the billing of the DSO as well as certain
other duties are handled by the supplier, seems to imply some risks to the consumer.

We support the overall goal in chapter 9.2. that “One of the objectives of the harmonised Nordic
retail market is to increase the customer friendliness of the market and to make it easier for the
customer to be active in the market”.

At this point, we have no strong opinion on the contract models studied in the report. If one had to
choose between them, the subcontractor model seems to be more functional and legally
comprehensible than the power of attorney model, though.

As to the supplier centric model, it should also be examined, as the report states, if the customer
would always be able to contact or bring a claim before the supplier, and in some cases (i.e., grid
related issues, such as quality of supply issues) have the right to claim against both the supplier and
the DSO.

We also agree with conclusion in the report, that the introduction of a new model is likely to require
a number of amendments to existing national statutory requirements, as well as adoption of new
provisions, and a thorough review and revision of existing national agreements. The model should
therefore be reviewed carefully by each country under national law. At this point it can also be
noted, that in Finland, the Ministry of Employment and the Economy, has defined in march 2012 a
policy that they don’t support mandatory joint billing.”

Comments from Svensk Energi — Swedenergy — AB:

“Swedenergy welcomes the opportunity to comment on the draft report on this important
topic. Combined with our participation in the hearing on November 20, 2012, we would
like to highlight the following issues.

As a whole, the report offers a good initial analysis of the different contract models
available. However, further analysis is necessary on a number of issues.
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Scope of connection agreement?

The report seems to assume that there will be a grid connection agreement between the
DSO and the customer. However, it is not clear what responsibilities shall be covered by
the connection agreement. For example, shall the DSO maintain customer services for
outages and quality issues? Shall the liability for outages/quality rest with the DSO in
relation to the customer? Clarification as to the scope of the connection agreement is
important.

The report seems to suggest that the connection agreements will be voluntary. It is not
clear if standard terms or individual agreements will be implemented. In our view
mandatory standard agreements would be the best solution to ensure a well functioning
market.

Complete or partial harmonization?

It should be clearly defined if a Nordic model or different national models are envisaged -
i.e. will legislation and agreements be the same in all Nordic countries or will there only
be a certain level of harmonization?

If there will only be a certain level of harmonization, it needs to be determined which
country “s legislation/standard terms should be applicable in various situations. This is
not only relevant as regard customer agreements but also as regards agreements
between DSOs and suppliers.

Direct claims against DSOs

The report does not provide any analysis of where the final liability should rest in cases
where the customer has a right of recourse against the DSO as well as the supplier.

New passive customers and movings

The report states that further consideration is necessary as regards termination of
contracts due to non-payment. However, such analysis is also necessary in relation to
customer protection as regards new passive customers and movings.

Supplier requirements?

The supplier will have a much more extensive responsibility (towards customers as well
as DSOs) under the suggested model. Further analysis is needed as regards if initial
quality requirements on suppliers are needed. Further, requirements on suppliers in case
of default/breach against DSOs should also be investigated.

Costs

The report states that the subcontractor model will be more customer friendly but
probably more expensive than the current models. We recommend further detailed
analysis as regards the cost increase in relation to the increase in customer friendliness.

Conclusion

The subcontractor model seems to be a way forward. In our opinion, it is absolutely
necessary to further investigate, inter alia, the issues outlined above before a final
decision is made about how to arrange the subcontractor model.”
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Comments from Elverket VVallentuna El AB:

“First of all, we would like to thank you for an interesting meeting with interesting

discussions. We feel that our opinions on the different matters were considered and we
therefore only have one comment we would like to add. This concerns the so called

vulnerable customers. In a deregulated, competitive market, it should not be the task for the
market actors, e g the supplier of electricity, to handle consumers without ability to pay for

the service they have been provided with (to a greater extent than under the current rules in
Sweden). We would like to stress the importance to handle vulnerable customers within the
social security system of each country and not by additional special regulation of the suppliers’
right to get payment from customers for service delivered.”

Comments from Oberoende Elhandlare (Independent Retailers Sweden):

“Summary

Independent Retailers OE (Independent Retailers Sweden) share the conclusion that the
subcontractor model best fits NordRegs guidelines. We see one contract that a decisive
change in order to simplify for the customers and as a condition to live up to customer
expectations for supplier centric model.

It will especially make it easier for customers who move and more customers will become
active customers. It is an effective way to remove “tillsvidarepriser” and the need to regulate
prices.

One contract (subcontractor model) allows the responsibility for customer service for the
network issues moved to electricity suppliers. This means that customer service is under
competition and that we will have an improved customer service. It will also be a cost

pressure because electricity trade is highly competitive as opposed to network operators.

Credit management will with the subcontractor model be exclusively of electricity suppliers
which means streamlining and simplification for customers. This means that credit
management and work to limit credit losses also becomes the competitive part of the
electricity market, which creates good conditions to minimize these costs.

We do not see that it will required any additional protection for customers. For customers who

are not credit-worthy, it will develop "prepaid contracts™ just as the telecommunications
market. The regulations for closures is today and should continue to be regulated.

Key issues to address in future work
Cost for customer service/billing/creditlosses shift from grid to suppliers. That creates a need
to have a regulated fee to ensure suppliers a small part of the gridfees which today covers

above costs.
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The report shows that the NordREG list of responsibilities for grid and suppliers in the road
map from 2012 is unclear. It must be worked through and clarified on the basis that the
customer expects to get all the answers in one place. The focus should be to all ongoing
matters handled by electricity suppliers. This is of utmost importance to customer service will
be handled efficiently and double jobs between suppliers and grid minimized.

Interruption Benefits are an important customer issue and these benefits should of course be
handled in the electricity bill from their supplier. In Sweden there is a clear regulatory
framework with timelines that make it easy to move the management to electricity suppliers.
Experience from Sweden is that this process must be speeded up and that the regulations
should be clear that the compensation shall be paid to the customer on the next invoice. This
means that the rules of the adjustments to the remuneration must be reviewed. These
adjustments are common and also makes it very difficult for electricity suppliers to handle
customer service. Therefore, this process must be standardized.

Other questions

OE's general view is that subcontractor model should be used for all clients. The largest
customers typically have already purchased this service by a supplier or portfolio manager. It
creates a simplicity and clarity if all customers covered. The largest customers who want a
direct relationship with their network owners have every opportunity to have it through their
supplier or portfolio manager.”

Comments from Fortum Markets Oy:

”In general

¢ in all models, the contractual relations and responsibilities between Supplier
should be taking care in legislation level, no bilateral contracts should be
needed at all, too heavy processes to manage for all counterparts

¢ big and extensive enough development steps concerning DSO and Supplier
roles and responsibilities are needed in order to get out the service and
business process benefits, half way solutions mean double costs and
unclear services

¢ mandatory regulation only, voluntary regulation in practice is no regulation
at all

e The Language issue mentioned in the report is not relevant from regulation
point of view. If some supplier starts sales into another country, supplier
must naturally by normal market practices organize needed physical
contacts and competences by country. E.g. communication with customers
and DSO by local language. This is how it goes with all businesses and
industries.

e Grid connection contract role could be kind of customers' acces to the
market and in this sense described in legislation. The physical connection
contract is made between a customer and DSO.
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¢ when evaluating concepts from market function perspective, user cases
related to contract situations should be divided on those that happens daily
compared with those that happen rarely (bankcrupt). Focus from model
point of view should be in those happening daily.

o We support the conclusion that the subcontractor model is to be preferred
to the power of attorney model based of underlying arguments

e There is of course a lot of practical issues to solve from operational point of
view, which were not in a scope of this analysis

Subcontractor model

+ clear and understandable service model from customer point of view: clear,
simple and unified contact and contract responsibilities and service interface

+ secures natural market based and competition based development of offered
services and service quality, Suppliers' possibility to compete also by basis of
offered services and service quality

+ enables DSO to focus on grid issues and at the same time enables DSO to
lighten or even give up contract specific system, contract managing, invoicing
process and related customer service

+ big potential to realize business- and operational process cost and quality
benefits especially when connecting subcontractor model into efficient Hub -
centred data model (centralized and standardized data and invoicing
processes)

+ provides more qualified and competent suppliers (competence needed also
about grid issues)

+ agood match with combined billing, a good platform to develop a cost efficient
billing data management process connected to data hub

- increased risk for Bad Depths for Supplier - on the other hand real time and
more accurate and frequent invoicing based on AMM mitigates the risk

- The supplier should pay the DSO independent of the customer's payment.
Other alternatives would be complicated and costly to handle (splitting
receivables between DSO/retailer, keeping track per DSO of customer debts,
etc);

Power of attorney model

e like a current model

- no relevancy, interest and benefit at all for customer to differentiate Supplier
and DSO contracts and related services

- confusing service interface and responsibilities from customer point of view,
and not suited well to promote customer friendliness.
- leaves DSO possibilities to favour local supplier, very difficult to control

- increased risk for customer of losing money in case the supplier not paying to
DSO
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- not a good match with combined billing

- model cannot utilize all the potential business and data quality benefits of
centralized data (Hub) model

- Much uncertainty for DSOs as it might increase administrative costs for DSOs
in potentially having to relate to a large number of suppliers as their agents.”

Comments from Dansk Energi (Danish Enerqy Association):

“Danish Energy Association agree with most of what FORTUM have said [see hearing
comments above], however we do feel that defining the rights and obligations between the
Supplier and the DSO legislatively has some built-in limitations. First of all, an actual Law is
passed through Parliament which would probably make it unlikely that all four countries
would in fact pass fully identical amendments to their respective Acts on Electricity Supply.

In the Danish Wholesale Model we, the Danish Energy Association, will soon enough publish
a new Standard Agreement that clearly defines the roles of the Supplier and the DSO as well
as their rights and responsibilities towards one another. The aim is that all Suppliers and
DSOs will agree to this and therefor use it in its unaltered form. We suggest a similar
approach to the harmonization of the Nordic retail markets.

Alternatively, such a Standard Contract could maybe be given as an Annex to an Order (in
Danish: en bekendtgerelse) which is issued pursuant to the Law. This would entail the need
for an authorization within the Law to the Minister of Energy to set forth detailed rules
regarding the roles, rights and responsibility of Supplier and DSO.

In each case, the primary result would basically be the same, however the latter solution
would to some extend be an interference with freedom of contract, but on the other hand it

would be mandatory for all counterparties.

| believe all four countries have a long tradition for legal freedom of contract which makes
this a relevant issue to take into careful consideration.”
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Comments from Fortum Distribution AB:

INTRODUCTION

Due to the overall uncertainty and need for more clarification it is difficult
to be specific in the comments on these issues. But it should be
emphasized that there are a number of on-going processes whose
outcome is uncertain and need coordination. We have anyhow pointed
out a few comments.

IN GENERAL

e When considering the model with combined invoicing this must be an
invoicing method with unconditional agreement provisions. Otherwise
cost benefits are not achieved.

e The model with combined invoicing must be built within the
framework of hourly measurement. In this sense it must be observed
that all operation sites will not likely be within hourly measurement.
The model must work also in these circumstances.

e Combined invoicing will at first stage cause system costs- and
investments, which must me drawn attention in the regulation.

e Financial settlement between DSO and supplier should not be
dependent on invoicing frequency between the supplier and end-
customer.

e Regarding credit risks it cannot be expected that the risk addition in
the supplier’s price calculations will be compensated for in lower
prices charged by DSOs.

e Handling of outages remains unsettled in the report.

e The interface between the DSOs and the retailers need to be
standardized in detail since the retailers cannot adapt to different
interfaces varying from one DSO to another. Standardized interfaces
also remove barriers for new entrants.

e The supplier should pay the DSO independent of the customer's
payment. Other alternatives would be complicated and costly to
handle (splitting receivables between DSO/retailer, keeping track per
DSO of customer debts, etc).

CONNECTION CONTRACTS

The connection contracts are different in the different Nordic countries. In
Sweden these contracts contain less terms and conditions than in the
other Nordic countries. It has to be decided if there should continue to be
differences or a Nordic harmonization. Some harmonization and
adaptation are required to meet national conditions. The function and
scope need to be clarified further.
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PRICE CHANGE DISTRIBUTION COMPANIES

It should be clarified how distribution prices can be changed and
communicated with the end customer. The current situation in Sweden is
that the distribution prices can be altered with two weeks' notice.

It should be decided how the distribution prices will be displayed to the
customer, as a separate price or included in a total price.

UNBUNDLING

Unbundling issues should be addressed and reviewed in the view of
current legislation.

SUBCONTRACTOR MODEL

We support the conclusion that the subcontractor model is to be
preferred to the power of attorney model.

The supplier should pay the DSO independent of the customer's
payment. Other alternatives would be complicated and costly to handle
(splitting receivables between DSO/retailer, keeping track per DSO of
customer debts, etc);

On the page 43 it is stated that "In cases where the consumer also
defaults on payment to the supplier of last resort, it is possible to
envisage that the general costs of such loss may be taken into account
as a loss in the regulation of grid tariffs, limiting the risks for suppliers of
last resort.” Not accepted for DSO since credit risk should not be
compensated with grid tariffs.

On the page 48 it is stated: "There could be a theoretical risk under the
subcontractor model that DSOs may be incentivized to discriminate
between suppliers to the benefit of affiliated suppliers when determining
the terms of the grid use contract to be entered into between the DSO
and the supplier.” In a Data hub solution this matter might be clearer with
a discrimination decreasing effect.

POWER OF ATTORNEY MODEL

e Increased risks for DSO and disadvantage for the customer if the
supplier would carry out all contact with the customer in relation to the
grid services as a DSO representative.

e Much uncertainty for DSOs as it might increase administrative costs
for DSOs in potentially having to relate to a large number of suppliers
as their agents.

e Overall clear legal disadvantages in this model and less suited to
promote customer friendliness.

HARMONIZING NATIONAL VS NORDIC

The national legislations have to be modified if a harmonization on a
Nordic level should be done. That will need more studies.
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DSO REGULATED LIABILITIES AND RIGHTS

The DSO is responsible for outage compensation for outages over 12
hours, how is this managed in the contract structure. At a minimum this
should be stated as an information point in order to get understanding of
relationships for customers.

¢ |Is the liability transferred to supplier or just stated in the customer
contract that sub-supplier have certain obligations and liabilities?

e Can the rights to keep lines in customer land, access to equipment
etc be managed in same way”
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