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NON-DISCLOSURE AGREEMENT
This non-disclosure agreement (the “Agreement”) is made effective this [insert day] day of [insert month], [insert year] by and between [insert name] (“Disclosing Party”) and [insert name] (“Receiving Party”, each a “Party” and collectively, the “Parties”).
WHEREAS:

A.
The Parties are interested in discussing a certain business matters relating to [insert description of Project] (the “Project”).
B.
Disclosing Party proposes to disclose to Receiving Party, orally and/or in writing, Confidential Information (as hereinafter defined) as to its business which would be of assistance in facilitating the Project.

C.
The Parties wish to set out the terms under which the Confidential Information (as hereinafter defined) will be disclosed.

NOW THEREFORE for good and valuable consideration the receipt and sufficiency of which is acknowledged the Parties hereby agree as follows:

1.
Confidential Information.  “Confidential Information” includes information concerning [insert description of the confidential information to be disclosed] that is disclosed by Disclosing Party, or on its behalf by any other person, to Receiving Party and that is marked “Confidential”.
2.
Term of this Agreement.  The term of this Agreement is [one year] commencing on the date set out above.  The Receiving Party’s obligations under Section 3 shall not survive the expiry of the term of this Agreement.
3.
Confidentiality Obligations.  Receiving Party agrees that:

(a) 
it will use the Confidential Information solely for purposes of the Project;

(b) 
it will safeguard the Confidential Information using a reasonable degree of care, and not less than that degree of care used in safeguarding its own confidential information;

(c) 
the Confidential Information will be made available only to those of its directors, officers, employees, agents, advisers, consultants and other representatives (collectively, the “Representatives”) who in its opinion need to receive the Confidential Information in order to evaluate the Project, and then only so much of the Confidential Information as is necessary for the Representative to perform his or her function will be disclosed to the Representative; and

(d) 
prior to receiving the Confidential Information those Representatives who need to receive such Confidential Information must be bound by confidentiality provisions substantially to the same effect as the confidentiality provisions of this Agreement.

3.
Exceptions to Confidentiality.  The confidentiality obligations in Section 2 will not apply to Confidential Information that:

(a) is documented in business records as having already been in the lawful possession of, or being information already known to, Receiving Party before its disclosure by Disclosing Party;

(b) was in the public domain at the time of disclosure or which, after such disclosure, enters into the public domain through no fault of Receiving Party;

(c) was furnished or disclosed to Receiving Party by a third party under circumstances where Receiving Party believed reasonably and in good faith that such third party was free of any obligation of confidence regarding the Confidential Information; or
(d) was independently developed by or for Receiving Party without reference to the Confidential Information disclosed under this Agreement.
5.
Disclosure Required by Law. Receiving Party may disclose Confidential Information if required by applicable law to do so, provided that it must use all reasonable efforts to advise Disclosing Party in writing prior to making such disclosure, and will disclose Confidential Information to the minimum extent required to comply with such requirement.
6.
No Representation. Receiving Party acknowledges that any Confidential Information given to it by Disclosing Party is given without liability on the part of Disclosing Party or its Representatives and that no representation and warranty is made as to the Confidential Information by Disclosing Party or its Representatives.  Receiving Party agrees not to assert or allege the existence of any representation, warranty or agreement by Disclosing Party or its Representatives solely as a result of the discussions and the disclosure of Confidential Information contemplated by this Agreement, it being the intent of this Agreement that Disclosing Party will have no liability or obligation to Receiving Party, except in respect of any representations, warranties and agreements which are made in writing by Disclosing Party and duly executed by it.  Neither Party will incur any liability to the other by reason of such discussions, the disclosure of Confidential Information, negotiations or any termination thereof, other than any liability arising as a result of any breach of this Agreement.

7.
Rights in Confidential Information.  This Agreement does not confer any right, license, interest or title in or to the Confidential Information to Receiving Party.  

8.
Return or Destruction of Confidential Information.  Receiving Party agrees that it will, within three business days of the request, deliver to Disclosing Party or destroy, the Confidential Information as well as any notes, summaries or memoranda relating thereto, without retaining any copies or extracts therefrom, and deliver a certificate of an officer of Receiving Party certifying to such effect.
9.
Enforcement and Equitable Relief.  Receiving Party acknowledges that a breach or threatened breach by it of any obligation upon it under this Agreement will result in Disclosing Party suffering irreparable harm which cannot be calculated or fully or adequately compensated by recovery of damages alone.  Accordingly, Disclosing Party is entitled to equitable relief, including interim and permanent injunctive relief, specific performance, and other equitable remedies, in the event of any breach of the provisions of this Agreement, in addition to any other remedies available to it.

10.
Relationship of the Parties.  Nothing in this Agreement will be construed as creating an agency, joint venture or partnership or any similar arrangement between the Parties.  

11.
Severability.  Each of the provisions contained in this Agreement is distinct and severable and a declaration of invalidity or unenforceability of any such provision or part thereof by a court of competent jurisdiction will not affect the validity or enforceability of any other provision hereof.

12.
Entire Agreement.  This Agreement constitutes the entire agreement between the Parties pertaining to the subject matter of this Agreement.  There are no warranties, representations or other agreements between the Parties in connection with such subject matter except as specifically set forth or referred to in this Agreement.  No amendment or waiver of this Agreement will be binding unless executed in writing by the Parties.

13.
Governing Law.  This Agreement will be governed by and construed in accordance with the laws of the Province of Ontario and the laws of Canada applicable therein.

14.
Waiver.  No delay or waiver by a Party in exercising or enforcing any of its rights, powers or remedies under this Agreement, in whole or in part, will constitute a waiver of or otherwise prevent that Party from enforcing that right, power or remedy on any subsequent occasion.

15. 
Counterparts.  This Agreement may be executed in counterparts, all of which taken together will constitute a single instrument.

16.
Notice.  Any notice given under this Agreement will be delivered personally or sent by prepaid registered mail or fax. Notice will be given to Disclosing Party at: [insert address], Attention:  [insert name], Fax number: [insert fax number].  Notice will be given to Receiving Party at:  [insert legal name of entity], [insert address of entity], Attention:  [insert title], Fax number:  [insert fax number].  Notices delivered personally will be deemed to be received on that day.  Notices delivered by fax will be deemed to be received on the next business day.  

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first written above.

[INSERT LEGAL NAME OF

[INSERT LEGAL NAME OF

DISCLOSING PARTY]

RECEIVING PARTY]
by:  


by: 



Name:  [insert name]
Name:  [insert name]
Title:  [insert title]
Title:  [insert title]
Confidential
Confidential

