 SEQ CHAPTER \h \r 1The Power of Prenuptial Agreements

Prenuptial agreements are fast becoming an increasingly common phenomenon at Orthodox weddings.  This chapter addresses the prenuptial agreement formulated by Rav Mordechai Willig, in cooperation with two Israeli authorities, Rav Zalman Nechemia Goldberg and Rav Chaim Zimbalist.

Introduction
The need for a halachically valid prenuptial agreement is well documented.  Often, withholding a get (Jewish divorce document) is used by a spouse as leverage in seeking money, child custody, or simply to inflict pain on an estranged partner.  As a member of the Beth Din of Elizabeth since 1993, this author has witnessed many situations in which both women and men have suffered at the hands of recalcitrant spouses.  Twice, a recalcitrant husband agreed to give a get only because he had signed a proper prenuptial agreement.  Other rabbis and laymen report similar experiences.

The Problem of Coercion TC \l1 "
Formulating a halachically sound agreement is far from simple.  One cannot simply sign an agreement to give or receive a get in case of a civil divorce.  Such an agreement is not halachically valid, because it is a kinyan devarim, a commitment merely to perform an action, and lacks any monetary consideration.
  Furthermore, a husband must give a get without coercion.  If a man is wrongly coerced to give his wife a get, the get is not valid, and the couple remains married.
  Accordingly, a rabbinical court may not coerce a husband to give his wife a get even if he promised to do so before their marriage.  In addition, Rabbeinu Gershom instituted the provision that the wife’s consent is also required in a get proceeding (Rama, Even Ha’ezer 119:6).  In fact, Rav Akiva Eiger (Even Ha’ezer 119:4) cites the opinion of the Maharam of Mintz that, following Rabbeinu Gershom’s enactment, a woman who is coerced to accept a get is not divorced.
  Therefore, a prenuptial agreement must be formulated in a way that does not illegally coerce either party to participate in the get procedure.

The Problem of Monetary Penalty TC \l1 "

One possible way to formulate a prenuptial agreement is that whichever party refuses take part in a get ceremony must pay a certain sum of money to the aggrieved spouse on a daily basis.  Such an agreement is more than just a kinyan devarim, as it includes a monetary commitment.  Nevertheless, this agreement remains halachically questionable, because it may constitute improper coercion to participate in a get.  Nearly all authorities consider financial pressure to be coercion and only permit its use when Halachah permits coercion.


Rishonim debate the Halachah regarding one who gives a get only for fear of paying a fine imposed upon himself.  The Beit Yosef (E.H.134) cites differing approaches to this problem.  The Maharik rules that the husband is giving the get of his own free will, because he voluntarily agreed to pay this monetary penalty.  The Rashba, on the other hand, asserts that this constitutes coercion.  The Rama (E.H. 134:5) cites, as a normative compromise approach, that initially (lechatchilah) the penalty should be eliminated before the husband gives the get.  However, if the husband already gave a get to his wife out of fear of monetary penalty, the get is considered acceptable after the fact (bedi'eved).


Due to the controversy surrounding it, halachic authorities have not endorsed an agreement that includes a self-imposed monetary penalty.  In fact, this author saw Rav Zalman Nechemia Goldberg (in 1993, as a member of the Jerusalem Rabbinate District Court) refuse to perform a get for a couple with a separation agreement that penalized the husband for withholding a get.

Binding Arbitration Agreements TC \l1 "
Despite the potential pitfalls, at least two ways of constructing a halachically acceptable prenuptial agreement do exist.
  The first is a binding arbitration agreement in which husband and wife bind themselves to the jurisdiction of a particular beit din.  This agreement requires a recalcitrant party to follow the ruling of the chosen beit din,
 and a secular court would presumably enforce its ruling.  This agreement is halachically acceptable because it does not coerce either side to give or receive a get.  The couple does not agree to participate in a get ceremony.  They merely agree to obey the ruling of a particular beit din.  Rav J. David Bleich drafted an example of such an agreement (The Journal of Halacha and Contemporary Society 7:25-41).  In fact, Rav Moshe Feinstein (Igrot Moshe, Even Ha’ezer 4:107) finds no halachic problems with this type of document.  This agreement empowers a beit din by making it likely that a civil court will enforce its ruling.  For example, if a beit din rules that a husband is required to give a get, the wife may petition the civil court to force her husband to honor the arbitration agreement that he signed.  This coercion is halachically acceptable, as the civil court merely enforces the ruling of the beit din, and the beit din may sometimes coerce a man to give a get.

A Financial Arrangement for Separation TC \l1 "
Rabbis Goldberg, Willig, and Zimbalist added a financial agreement to supplement the binding arbitration agreement.
  It is based on an agreement formulated by the famed Rav Yaakov of Lissa to provide financial motivation for giving a get in a manner that does not constitute coercion (Torat Gittin 134:4 s.v. Kenasot; cited in Pitchei Teshuvah 134:9).
  The husband waives his halachic rights to his wife’s earnings (ma’asei yadayim) while maintaining his obligation to support her.  The man is thus motivated to give a get in order to release himself from his financial obligation to his estranged wife.  This is not coercion because the husband’s financial obligations are a result of the marriage and are not a punishment for withholding a get.  Therefore, he gives a get out of dissatisfaction with his marriage and not because of outside coercion.  There is possibility of invalidating a get only when a financial penalty is directly linked to the get (see next chapter).


Based on the idea of Rav Yaakov of Lissa, the three contemporary rabbis devised a prenuptial agreement for use today.  The husband agrees to pay $100 per day
 to support his wife in case they do not maintain domestic residence.
  This obligation remains in effect for the duration of the halachic marriage.  In addition, the husband waives his rights to the ma’asei yadayim of his wife.  The document carefully avoids linking the husband’s support obligation to his giving of a get.


The wife cannot sign a parallel agreement, obligating herself to support her husband after separation, as the Halachah does not require a woman to support her husband.  The husband is protected in most instances by the binding arbitration agreement, as batei din are more willing to rule that a wife must receive a get than to rule that a husband must give a get.  The husband’s consent is biblically mandated, whereas requiring the wife’s consent was instituted much later by Rabbeinu Gershom.  Since dayanim are extremely hesitant in forcing a husband to give a get, it is more important that a financial incentive be given to the husband to participate in a get.


One potential danger of this agreement is that an unscrupulous wife may refuse to accept the get in order to collect more money.  The husband is protected from this by a clause that ends the monetary obligation if the wife refuses to follow a ruling or recommendation of the specified beit din.

Avoiding Asmachta TC \l1 "
Another possible problem with a prenuptial agreement is asmachta.  This term refers to a financial obligation that someone accepts out of the mistaken belief that he will never have to pay it.
  The Halachah regards an agreement deemed to constitute asmachta as invalid.  The clauses “mei’achshav” (that the obligation begins as of the signing of the agreement) and “kanu beveit din chashuv” (that the husband accepts the obligation in an esteemed beit din) have been added to overcome this problem.  By beginning the obligation immediately, the husband shows that he takes the obligation seriously and accepts that he may actually have to pay it (Shulchan Aruch, Choshen Mishpat 207:14-15).  The effect of declaring that the agreement was made before an esteemed beit din is beyond the scope of our discussion.
  Although an esteemed beit din is not necessarily present at every wedding, the Rama (C.M. 207:15) rules that the husband’s acceptance as if such a beit din is present suffices (hoda’at ba’al din kemei’ah eidim dami).
 

Rav Hershel Schachter has told this author another reason why this prenuptial agreement is not an asmachta.  Asmachta is a problem only when one commits to an exorbitant sum, which he undoubtedly does not plan on paying.  In this case, however, the husband is merely agreeing to pay a reasonable sum for supporting his wife.

This type of document is not a new idea.  As mentioned earlier, it is based on an agreement proposed by Rav Yaakov of Lissa.  In fact, in medieval times the communities of Shum (Speyers, Worms, and Mayence) used a similar prenuptial agreement, which is published in the Nachalat Shiva (Chapter 9) and unabridged versions of the Kitzur Shulchan Aruch.  Rav Zalman Nechemia Goldberg argues that the communal practices of Shum have not elapsed, further eliminating the problem of asmachta.

The prenuptial agreement formulated by the three contemporary rabbis has the support of many dayanim who are highly regarded as experts in the laws of gittin.  Rav Willig serves on the Beth Din of America (affiliated with the Orthodox Union and Rabbinical Council of America).  Rav Goldberg and Rav Zimbalist both currently serve as members of the Israeli Chief Rabbinate’s Beit Din Hagadol.  They have also served for many years on the District Rabbinical Courts of Jerusalem and Tel Aviv respectively.  In these capacities, they have dealt with thousands of divorce cases.  Their document has also earned the written approval of additional dayanim (printed in Appendix B of this book).  These authorities include Rav Ovadia Yosef, Rav Yitzchak Liebes (head of the Beth Din of the Igud Harabonim of America), and Rav Gedalia Schwartz (head of the Beth Din of America).  Rav Hershel Schachter and Rav Elazar Meyer Teitz (head of the Beth Din of Elizabeth, New Jersey) have told this author that they also approve of the prenuptial agreement.

Conclusion TC \l1 "
Being involved as a dayan in instances of igun often makes this author wish that everyone would sign a halachically sound prenuptial agreement.  We have too often encountered situations in which such an agreement might have prevented a situation of igun.  Furthermore, people must be careful to avoid tampering with the precise formulation of the approved prenuptial agreement, as the slightest changes in its language can invalidate it.  This author has witnessed actual cases in which attorneys and rabbis without extensive training in the laws of gittin formulated prenuptial agreements.  These agreements were unenforceable because they did not properly address the issues outlined above.  It is important from the perspective of both Halachah and civil law that the couple understand the content of the prenuptial agreement that it will sign (see Bintivot Hahalachah 1:24-25 footnote 4 and The Prenuptial Agreement: Halakhic and Pastoral Considerations p. 42
).  Experience teaches that it is essential that the rabbi, husband, and wife each keep a copy of the agreement.  The Beth Din of America stores signed prenuptial agreements as a service to the community.


A review of the classic responsa literature reveals that there were few incidents of igun due to spiteful withholding of a get by a vindictive spouse before the twentieth century.  The proliferation of this phenomenon seems to be unique to the modern era.  There is hopeful news, though, as surveys and anecdotal evidence indicate that a proper prenuptial agreement is being used in many of the weddings conducted in the Orthodox community.  If utilized properly, this agreement has the potential to render this type of igun a rarity, as it was throughout most of Jewish history.  One may obtain copies of the agreement on the Internet at www.orthodoxcaucus.org, and we have printed the text in Appendix A of this book.  We hope that all couples will sign the agreement when they marry, and that they never need to use it.

� See Rambam (Hilchot Mechirah 5:14), Biur Hagra (Even Ha'ezer 134:12), and Beit Shmuel (E.H. 134:7).  The Tel Aviv Rabbinical Court has twice refused to enforce this type of commitment by a husband to give a get (Piskei Din Rabbaniyim 8:179 and 8:358-361).


� Rambam, Hilchot Geirushin 2:20 and Shulchan Aruch, Even Ha'ezer 134:7-8.  We discuss this topic at greater length in the chapter entitled "Forcing a Husband to Give a Get." 


� Also see Teshuvot Noda Biy'hudah (Even Ha'ezer 1:75), Aruch Hashulchan (E.H. 119:16), and Rav Yehuda Amital's article in Daf Kesher (1:141-142).


� See Kefiyah B'get (Chapters 95-100) for a thorough discussion of the status of financial coercion.


� See Taz (134:6), Gra (134:14), and Chazon Ish (E.H. 99:5), who endorse the Rama's decision, and Pitchei Teshuvah (134:10) and Aruch Hashulchan (E.H. 134:26-29) for a critique of this ruling from Teshuvot Mishkenot Yaakov (38).  Also, see Pitchei Teshuvah (50:8).


� For a discussion of two alternative formulations, see Rav J. David Bleich's Bintivot Hahalacha pp. 3-20 and Contemporary Halakhic Problems 3:329-343.


� The agreement requires specifying the beit din to be used, because a New York court (Pal v. Pal, 45 A.D.2d at 739, 356 N.Y.S.2d at 673) has ruled that the secular courts may not convene a beit din on behalf of the parties.  See Rav J. David Bleich's discussion of this point in The Journal of Halacha and Contemporary Society (p. 38) and Rav Willig's essay in The Prenuptial Agreement: Halakhic and Pastoral Considerations (pp. 29-35).


� In limited instances, Halachah permits a beit din to physically coerce a man to give a get; see Ketubot (77a), Gittin (88b) and Shulchan Aruch (Even Ha'ezer 134:7 and 154).  Physical coercion is illegal according to United States law, but American courts may compel a husband to obey the beit din when he has signed a binding arbitration agreement.  While Halachah never permits civil courts to independently coerce a husband to give a get, it does permit civil courts to enforce the rulings of a proper beit din (Shulchan Aruch, E.H. 134:9; Beit Shmuel 134:15).  For further discussion of the interface of halachic prenuptial agreements and American law, see Rav Yitzchak (Irving) Breitowitz's Between Religious and Civil Law: The Plight of the Agunah in American Society (pp. 77-162).


� Rav Willig notes that a husband who feels uneasy with the financial agreement should still sign a binding arbitration agreement.  Nonetheless, Rav Willig stresses that there is a "substantial advantage" to signing a prenuptial agreement with the financial component (The Prenuptial Agreement: Halakhic and Pastoral Considerations, pp. 34-35).


� Rav Yaakov of Lissa's document differs slightly from the current prenuptial agreement in one notable way.  Couples signed his agreement as part of the divorce settlement, whereas couples sign the current agreement before the marriage.  This does not appear to affect the efficacy of the prenuptial agreement, as the time of its signing is irrelevant.


� This can vary depending on the couple's financial status and geographical location.  For instance, Rav Yaakov Kermaier of Hong Kong told this author in 1998 that $300 a day is necessary for daily support in Hong Kong, due to the high cost of living.  Such an amount would likely invalidate a prenuptial agreement in New York, except for unusually wealthy people.


� As a possible alternative, Rav Elazar Meyer Teitz has suggested that the obligation commence after a civil divorce is completed.  This formulation would allow for reconciliation after the separation without any financial pressure.  Additionally, it could help prevent an unscrupulous wife from separating without a get in order to collect money from her husband.  Rav Teitz's suggestion is not viewed as linking the financial agreement to the get, because the civil divorce is halachically insignificant.


� Rav Aryeh David Klapper of Boston has suggested adding the following clause to further protect husbands from unscrupulous wives: "Furthermore, the sum shall be deemed forfeit unless Bride actually notifies Groom in writing on the first day of the weekly period that she intends to collect the sum.  Said written notification must include her notarized signature."


� We discuss the issue of asmachta at greater length in the chapter entitled "The Torah's View of Gambling."


� See Encyclopedia Talmudit (2:111-112) for a review of the different theories.


� The Nachalat Shivah (23) presents a shetar chatzi zachar (document to grant a daughter inheritance) in which mei'achshav is employed to avoid a problem of asmachta.  In fact, Rav Zalman Nechemia Goldberg told this author that this formula is accepted by the Ketzot (281:6), the Netivot (281:9), and the Chatam Sofer (Teshuvot, C.M. 144).  Rav Feivel Cohen (Kuntres Midor Ledor 2:13) explains why a shetar chatzi zachar could pose a problem of asmachta.  He uses "kanu beveit din chashuv" to avoid this problem in his version of a shetar chatzi zachar.  See, however, Bintivot Hahalachah 1:21-31.  Rav Zalman Nechemia explained to this author that even if one considers his prenuptial to constitute an asmachta, the agreement would not create a problem of an improperly coerced get.  This is because the document carefully avoids linking the husband's support obligation to his giving of a get.  


� See Bava Metzia (104a), Tosafot (Bava Metzia 66a s.v. Uminyumei), and Shulchan Aruch (C.M. 207:15).  Even when the money is punitive, not all authorities consider small monetary penalties to be coercion (see Pitchei Teshuvah, E.H. 134:11, and Teshuvot Heichal Yitzchak, E.H. 1:1:52).


� A communal enactment might not constitute an asmachta (Tosafot, Bava Metzia 66a s.v. Uminyumei; Biur Hagra, C.M. 207:57; and Techukah Leyisrael Al Pi Hatorah 3:208).


� Also see Teshuvot Yabia Omer 3:E.H.13.





