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EMPLOYEE SEVERANCE AGREEMENTS

(Getting A Release That Will Hold Up In Court)

By BRUCE D. MAY

(Copyright 2003-2006)
Introduction:  Negotiating a severance agreement with a terminated employee that contains a release of claims by the employee provides the best possible protection against a lawsuit for wrongful discharge.  If not properly drafted and presented, however, a severance agreement can backfire.  It can lead the employee to think that he or she actually has grounds to sue, or that the employer is running scared of litigation and will pay a lot more money to avoid any lawsuit.  In certain circumstances, the mere fact that the employer requested a release of claims can be used against the employer as evidence of guilt.  And if the severance agreement is not drafted clearly and in compliance with legal rules—especially the federal Older Workers Benefit Protection Act (“OWBPA”)—then the release of claims may not be valid at all.  The employee could be allowed to keep the severance benefits, but still proceed with a lawsuit.

Here are some fundamental guidelines for employers in negotiating and drafting severance agreements.

1.
Use Severance Agreements Strategically:  The use of a severance agreement should be the exception and not the rule.  In most cases, the Company should not need a release because it is prepared to defend any claim by the employee with legitimate, well‑documented business reasons for the termination.

2.
Negotiate Over The Severance, Not the Decision To Terminate:  If you decide to seek a severance agreement, you should still begin the process by telling the employee that he or she is being terminated, and giving a concise statement of the reasons for the decision.  Your purpose is not to persuade the employee that you are right or to get the employee to agree with the decision, but only to show that you have thought the decision through and are not afraid to act.  Make it clear at the outset that the decision to terminate is not negotiable, and avoid creating the impression that you are reluctant to proceed without the employee’s agreement.

3. 
Anticipate The Five Stages In The Employee’ Psychological Reaction:  Employees generally react to terminations the same way that people react to other traumatic events.  Their behavior often falls into five stages:


Denial:  The employee simply cannot believe the termination is occurring and expresses bewilderment and amazement.  “I can’t believe you are doing this to me!  After all I have done for this Company!”


Anger:  The employee expresses irritation or outrage at the manager or the Company.  “I will make you pay for this!  You X#*@!  I will take you and the Company down!”


Bargaining:  The employee tries to offer an alternative to termination.  “Please give me another chance.  I just bought a new house and I have a new baby.  I will take any job, or a pay cut.  Just let me stay on for a few more months.”

Depression:  The employee becomes morose and non-communicative.  “OK, whatever, I don’t care, do whatever you’re going to do.”


Acceptance:  The employee finally comes to grips with the reality of being terminated.

4. 
Respond With “Active Listening.”  Some employees will go through all five stages in five minutes.  Some will jump from stage to stage.  Some will go to one stage and never leave.  The manager needs to realize that each of the first four stages makes it hard to communicate with the employee.  The manager needs to listen patiently and actively, and help the employee come to grips with the situation.  In some cases, the manager will need to tell the employee to go home and take some time to reflect on it, with arrangements to meet later after the employee has settled down.

5. 
Have The Final Paycheck Ready On Time, And Keep It Totally Separate From The Severance Package:  A valid release of claims must be supported by adequate consideration, which means some benefit to which the employee is not already entitled.  Before even discussing a severance agreement, retrieve all Company property from the employee, and then hand over the employee’s final paycheck for all wages, vacation, commissions, expense reimbursement, and any other compensation that is admittedly due and owing.

6. 
Consider Whether Severance Is Already Required By Company Policy: If the Company already has a formal severance pay plan, it must be reviewed to determine the employee’s entitlements.  If the plan already provides for specific benefits, and does not require the employee to sign a release, then the employee must be paid those benefits without any further conditions, as if it were part of the final paycheck.

7. 
Don’t Just Volunteer To Pay Severance:  Draw The Employee Into A Negotiation:  The fact that the Company proposes a severance agreement containing a release of claims could possibly be used against the Company as evidence of guilt unless it represents a good faith offer to compromise a bona fide dispute.  Do not propose or demand that a terminated employee sign a release until you have first communicated that the employee will be terminated, and then drawn out a discussion with the employee and actually negotiated over the severance terms.  The safest way to offer a severance package is after the employee has made a demand for severance, and the Company rejects that demand, but makes a counteroffer.  There need not be an argument or a lawsuit, but only a legitimate difference of opinion as to what the employee is entitled to receive.

8.
Offer The Severance As A Form Of Assistance, Rather Than Simply A Means to Avoid Aa Lawsuit:  If the employee does not initially make a demand for some form of settlement, tell the employee that he or she has already been paid all amounts due under Company policy, but that the Company would consider a special severance package to help ease the employee’s transition to another job.  If necessary, ask the employee what he or she feels would be an appropriate severance package.

9.
Refer To The Release As A Routine Element of Every Severance: Once the employee has made a proposal, you can then negotiate with a counterproposal, and add the following condition:  Since the benefits you are offering go beyond Company policy, the employee must agree that the package constitutes a full and final settlement of all claims between the employee and the Company.

10.
Don’t Put The Offer in Writing Unless And Until You Know The Employee Is Likely To Accept It: In most cases, you should not have a document already prepared when you go into the termination interview.  If you reach agreement as to the terms, tell the employee you will then put the agreement in writing for the employee to sign, rather than presenting a form agreement immediately.

11. 
Make the Severance Agreement as Simple and as Friendly as Possible:  A good severance agreement is simple, straightforward, and as friendly as possible.  Under the OWBPA, a severance agreement is not valid unless it is “…drafted in plan language geared to the level of understanding of the individual….”  Put the agreement in the form of a letter from the Company, not an intimidating contract from a lawyer.  Avoid legalese and technical jargon.  Consider whether the agreement should be translated into the employee’s native language.

Attached are two sample agreements:  One for employees under age 40, and the other for age 40 and older.  Many employers, however, use the “40 and older” version with all employees, in order to assure that the employee makes a voluntary and informed decision to sign.

12.
Give The Employee Ample Time To Review The Agreement:   Never insist that the employee sign a severance agreement immediately.  This will only give them a basis for claiming they acted under duress.  (As noted below, employees over 40 must be given at least 21 and possibly 45 days to consider the offer or else it will not bar claims for age discrimination.)  Even with employees under age 40, employers should consider giving the same 21 or 45 day waiting periods to assure that the employee is acting voluntarily.

13.
Be Prepared To Discuss And Explain The Severance Agreement:  Be prepared to reconsider points of the agreement, and avoid a “take it or leave it” attitude.  Do not object or show anger or fear if the employee wants to discuss the agreement with their attorney, accountant, spouse, or friend.

14. 
Spread Severance Pay Over Time Whenever Possible:   Most severance agreements involve some form of pay.  Employers should always consider negotiating an agreement that provides for payment over time, through regular payroll.  This gives the employer a measure of control over the former employee, for such things as getting Company property returned and securing cooperation in the transition of duties.

15. 
Use COBRA As the Structure For Continued Health Care:  If the agreement involves continuation of health care coverage, have the employee elect COBRA with the Company paying the premiums for the desired period, instead of simply keeping the ex‑employee on the Company’s group medical plan.  Since the employee will no longer be working any regularly scheduled hours, he or she is probably not eligible to continue receiving health care, and the insurer may dispute coverage by claiming that it was misled into keeping a former employee on active coverage (other than through COBRA.)

16.
Each Severance Package Is A Step Toward Making A Policy:  Consider each decision to pay severance benefits as a step toward making a formal severance pay policy.  Once you have established a policy or consistent practice of paying severance pay, such payments may no longer constitute adequate consideration for a release and could create problems under ERISA.  Severance agreements are therefore most effective when used sparingly on a case‑by‑case basis.

Special Rules For Employees Age 40 And Older:

17. 
Releases From Employees Age 40 And Older Must Comply With OWBPA: Under the Older Workers Benefit Protection Act (29 U.S.C. §626(f)), Congress has imposed specific requirements for obtaining a valid release of claims under the federal Age Discrimination In Employment Act of 1967, which prohibits age discrimination in employment against employees age 40 or older.  Under the OWBPA, a release of claims will not be considered knowing and voluntary unless all of the following conditions are satisfied:

A.
The waiver must be written in plain English in a manner that the employee(s) in question can understand, in light of their education and experience, with a minimum of technical jargon and long complex sentences.

B.
The waiver must refer specifically to rights or claims “arising under the Age Discrimination In Employment Act of 1967.”  It also makes good sense to refer to any applicable State laws, such as the California Fair Employment and Housing Act.  

C.
The release cannot apply to rights or claims that arise after the waiver is executed.  For example, if a release were signed on October 1, and on October 15 the employer committed defamation by making false statements about the employee, the employee could still take legal action.  

D.
The employee must be given something of value in addition to what the employee is already entitled to receive.  In other words, a release cannot be obtained simply by paying the employee’s final pay and accrued vacation, or severance pay that is already due under a formal severance pay plan.  There must be some additional pay, benefits, or other consideration to validate the release. 

E.
The employee must be advised in writing to consult with an attorney prior to signing the agreement.

F.
The employee must be given at least twenty‑one (21) days within which to consider the agreement.  But see below for additional requirements when two or more employees are being released.  

G.
The agreement must provide that the agreement shall not take effect until seven (7) days after the signing, during which time the employee may revoke the agreement.

18.
Longer Time Periods and Additional Disclosures Are Required If Two Or More Employees Are Impacted By The Decision:  The OWBPA imposes additional requirements for waivers requested “in connection with an exit incentive or other employment termination program offered to a group or class of employees,” including a mass layoff or a reduction in force.  The OWBA defines “exit incentive,” “termination program,” and “reduction in force” very broadly to include any instance in which two or more employees are offered severance as part of a single decision making process.  In such cases, the waiver is valid only if:

A.
The time period for considering the agreement is extended from twenty‑one (21) days to forty‑five (45) days.

B.
The agreement must disclose, in plain English:  (i) the class, unit, or group of employees covered by the program; (ii) the eligibility factors; (iii) the applicable time limits; (iv) the job titles and ages for all individuals eligible or selected for the program; and (v) the ages of all employees in the same “decisional unit” who are not eligible or selected for the program.

C.
Determining which employees actually comprise the “decisional unit” is done on a case by case basis.  It includes the “class, unit, or group of employees” from which the employer chose the persons who would be offered consideration for the signing of a waiver.  In some cases the “decisional unit” is some subgroup of a facility's work force.  In others, the “decisional unit” may comprise a subgroup of several facilities.

For example, if a reduction in force is structured to encompass 10% of the employees in the ACME facility, then the “decisional unit” would be the ACME facility.  If a reduction in force is structured to encompass 10% of the workers in the Keyboard Department, then the “decisional unit” would be the Keyboard Department.  However, if a reduction in force is structured to encompass 10% of all of the company’s engineers, wherever they are located, then the decisional unit would be all of the company's engineers at all of the company's locations.
CAUTION:  Employee severance agreements can be complex and raise numerous important legal issues.  This Handout is merely a summary of basic principles, and is not to be considered or relied upon as legal advice of Bruce D. May or Stradling Yocca Carlson & Rauth.  The agreements described in this handout and the samples attached must be reviewed by legal counsel before being implemented.
FORM SEVERANCE AGREEMENT

FOR USE WITH INDIVIDUAL TERMINATIONS 

OF A SINGLE EMPLOYEE UNDER AGE 40

Re:
Separation Agreement
Dear __________:

As you know from our meeting on ___________, 200_, ABC Company has made the decision to terminate your employment as part of an economic reduction in our workforce.  Though the Company does not have a formal severance pay plan, we are offering you a severance package to ease your transition to other opportunities and resolve any issues you may have with the Company.  This letter sets forth the severance package that the Company is offering, and the terms and conditions that apply if you accept it.  Please read this latter carefully and feel free to review it with your spouse, attorney, and tax advisors.

If the terms set forth in this letter are acceptable, you will need to sign and date the enclosed copy of this letter and return it to me within the time limits set forth below.  Once letter takes effect, it will become a legally binding contract between you and the Company on the following terms:

1.
Separation Date:  You will be relieved of all current duties and responsibilities on ____________, 200_, and your employment will terminate on ____________, ____.

2. 
Final Regular Paycheck:  On your date of termination, you will be paid all wages, salary, accrued vacation and other compensation due through your last day worked, whether or not you sign this agreement.  [If applicable, add the following:]

A.
Incentive Compensation:  You will remain eligible for bonus compensation for fiscal year 200_ in accordance with the terms of your current incentive compensation plan, depending on the extent to which individual and corporate goals were achieved during the plan year.  Any such bonus will be paid on __________, 200_, after the close of the fiscal year.

B.
Commissions:  You will be paid commissions in accordance with your current commission plan on all orders that you were responsible for generating and closing prior to your date of termination, provided they are shipped and the Company receives payment no later than ____________, 200_.

C.
Stock Options:  Any stock options previously issued to you that become vested on or before your termination date may be exercised within ___ days of your termination in accordance with the Company’s stock option plan, your stock option agreements, and applicable laws.

D.
401K And Profit Sharing Plans:  You may exercise whatever options and privileges are afforded you under the Company’s 401K and profit sharing plans with respect to your account balance as of your date of termination.

E.
Expense Reimbursement:  The Company will reimburse any reasonable and necessary business expenses incurred prior to your date of termination in accordance with Company policy, provided you submit a properly documented expense report prior to _____________, 200_.

3.
Unemployment Benefits:  The Company will not contest your eligibility for unemployment compensation.

4.
Return of Company Property:  Please gather up and return all Company property in your possession or under your control before ______________.  This includes but is not limited to all keys, credit cards, originals and copies of documents, and all office, computer, or telephone equipment.

5.
Severance Pay and Benefits:  In consideration for your signing and fulfilling your obligations under this agreement, the Company will provide the following severance pay and benefits once this agreement takes effect:

A.
Severance Pay:  The Company will pay your base salary for a period of ____weeks, minus appropriate withholding and payroll deductions, payable through the Company’s regular payroll from _____________, 200_, until _________, 200_.

B.
Group Medical Insurance: The Company will also pay the premiums to continue your current coverage under the Company’s current group medical plan for a period of ___ months from ____________, 200_, to ___________, 200_, provided you make a timely election to continue such coverage following your date of termination.  You will receive the necessary COBRA forms in a separate letter.  Any coverage beyond this period will be solely at your expense.  All such coverage will be subject to the terms and conditions of the medical plan documents.

C.
Letter of Reference:  The Company will provide you with the signed original of the letter of reference attached as Exhibit A. 


6.
No Other Pay or Benefits:  Except as provided in this agreement, you will not be entitled to or eligible for any other forms of compensation or benefits after your date of termination.

7.
Cooperation:  You and the Company agree to cooperate in assuring a smooth and orderly transition as we carry out this agreement.  You will refrain from making any false or disparaging remarks about the Company, its personnel, or its products and services.  The management of the Company will likewise refrain from making any false or disparaging remarks about you or your work history.

8.
Reference Checks:  In responding to inquiries about you from prospective employers, the Company will disclose your dates of employment, title, final rate of pay, and the fact that you were laid off as part of a reduction in force, provided you refer all such inquiries to _____________________ in the Human Resources department.

9.
Final Settlement and Release of All Claims:  Since this package goes beyond what you are entitled to under the Company’s policies, you agree that this severance agreement constitutes a full and final settlement of any and all claims, known or unknown, of any kind that you or your spouse or dependents may have to date against the Company or any of its parent or affiliated companies and their officers, directors, shareholders, employees, insurors, agents, successors, or assigns.  To the fullest extent allowed by law, you hereby waive and release all such claims in return for the severance pay and benefits you will be receiving under this agreement.

10.
Claims Included In Release:  The release of claims in Section 9 is intended to be as broad as the law allows.  The types of claims that you are releasing under this agreement include but are not limited to the following:

A.
Discrimination or harassment under equal employment laws such as Title VII of the Civil Rights Act of 1964, the Americans with Disabilities Act, or the California Fair Employment and Housing Act;

B.
Wrongful termination of employment under any State or federal law, including claims for breach of contract or wrongful termination in violation of public policy (“whistleblower”);

C.
Violation of wage and hour laws, including claims for overtime pay, meal and rest period violations, accrued vacation, expense reimbursement, travel and meeting time, stand-by duty, business use of your personal automobile, or cleaning and maintenance of uniforms;

D.
Violation of State or federal laws concerning leaves of absence, such as the Family and Medical Leave Act, California Family Rights Act, and Pregnancy Disability Leave Law;

E.
This release also includes any unknown claims that you are not aware of at this time.  In that respect, you waive the protection of any law that might otherwise prevent you from waiving unknown claims, such as California Civil Code section 1542 which states:

A general release does not extent to claims which the creditor does not know or suspect to exist in his or her favor at the time of executing the release, which if known by him or her must have materially affected his or her settlement with the debtor.

11.
Claims Not Included In Release:  The release in Section 9 will not prevent you from doing any of the following:

A.
Obtaining unemployment compensation or State Disability Insurance from the State of California, or workers compensation through the Workers Compensation Appeals Board;

B.
Asserting any right that is created or preserved by this agreement, such as your right to receive the severance pay and benefits outlined above, or to continue group medical coverage under COBRA; 

C. 
Enforcing any rights you have to be indemnified by the Company in the event a claim is made against you by a third party for something you did in the course of properly carrying our your duties as an employee of the Company; 

D.
Challenging the validity of the release of claims in this agreement by filing a complaint with the U.S. Equal Employment Opportunity Commission or California Department of Fair Employment and Housing, or

E.
Giving testimony or participating in any investigation conducted by the EEOC or DFEH.

12. 
Confidentiality:  You agree to keep this agreement, including the fact and amount of pay and benefits, strictly confidential to the fullest extent allowed by law, but you may disclose it to your attorney or accountant.

13.
Trade Secrets and Intellectual Property:  During your employment, you were entrusted with access to highly confidential trade secrets of the Company concerning such things as the identities, needs, and preferences of its customers and prospects; financial reports; business plans; sales and marketing strategies; product designs and specifications; manufacturing know-how; personnel files; and patents, copyrights, and trademarks belonging to the Company.  You agree to keep all such information confidential and not to use or disclose it for any purpose after your termination.

14.
Other Agreements: Any existing agreements between you and the Company concerning protection of trade secrets, ownership of inventions, intellectual property rights, or unfair competition shall remain in effect by their terms.

15.
No Admission:  You acknowledge that this is not an admission of wrongdoing or poor performance by you or the Company, and shall not be used as evidence of guilt by either party.  If you elect not to sign this letter, it shall become null and void, but you will still receive your final compensation on your date of termination.

16.
Complete Agreement:  This agreement sets forth the complete agreement between you and the Company, and supersedes all other agreements and understandings whether oral, written or implied.  You acknowledge that no promises or inducements have been made to you, other than what is set forth in this letter, to induce you to sign this agreement.  This agreement can be modified or amended only in a formal written contract signed by you and the President of the Company.

17.
Voluntary Agreement and Effective Date:   To assure that you make an informed and voluntary decision, you will have a period of _________ (  ) days in which to decide whether or not to sign this agreement, and an additional period of ____ ( ) days after signing in which to revoke your acceptance by informing me in writing.  This agreement will not take effect, and you will not receive you severance pay and benefits, until that seven day period has lapsed without your revoking this agreement.

If these terms are acceptance to you, please sign and date the enclosed copy of this agreement and return it to me within twenty-one days after receipt.

Please call me if you have any questions or comments.  I wish you the best in your future endeavors.

Very truly yours,

_________________________

I agree to the terms stated in this letter.









  Dated:  




FORM SEPARATION AGREEMENT

FOR USE WITH EMPLOYEES AGE 40 OR OLDER

SEE NOTES IN TEXT IF MORE THAN ONE EMPLOYEE IS BEING TERMINATED

Re:
Separation Agreement
Dear 
__________:

As you know from our meeting on ___________, 200_, ABC Company has made the decision to terminate your employment as part of an economic reduction in our workforce.  Though the Company does not have a formal severance pay plan, we are offering you a severance package to ease your transition to other opportunities and resolve any issues you may have with the Company.  This letter sets forth the severance package that the Company is offering, and the terms and conditions that apply if you accept it.  Please read this latter carefully and feel free to review it with your spouse, attorney, and tax advisors.

If the terms set forth in this letter are acceptable, you will need to sign and date the enclosed copy of this letter and return it to me within the time limits set forth below.  Once letter takes effect, it will become a legally binding contract between you and the Company on the following terms:

1.
Separation Date:  You will be relieved of all current duties and responsibilities on ____________, 200_, and your employment will terminate on ____________, ____.

2. 
Final Regular Paycheck:  On your date of termination, you will be paid all wages, salary, accrued vacation and other compensation due through your last day worked, whether or not you sign this agreement.  [If applicable, add the following:]

A. 
Incentive Compensation:  You will remain eligible for bonus compensation for fiscal year 200_ in accordance with the terms of your current incentive compensation plan, depending on the extent to which individual and corporate goals were achieved during the plan year.  Any such bonus will be paid on __________, 200_, after the close of the fiscal year.

B.
Commissions:  You will be paid commissions in accordance with your current commission plan on all orders that you were responsible for generating and closing prior to your date of termination, provided they are shipped and the Company receives payment no later than ____________, 200_.

C.
Stock Options:  Any stock options previously issued to you that become vested on or before your termination date may be exercised within ___ days of your termination in accordance with the Company’s stock option plan, your stock option agreements, and applicable laws.

D.
401K And Profit Sharing Plans:  You may exercise whatever options and privileges are afforded you under the Company’s 401K and profit sharing plans with respect to your account balance as of your date of termination.

E.
Expense Reimbursement:  The Company will reimburse any reasonable and necessary business expenses incurred prior to your date of termination in accordance with Company policy, provided you submit a properly documented expense report prior to _____________, 200_.

3.
Unemployment Benefits:  The Company will not contest your eligibility for unemployment compensation.

4.
Return of Company Property:  Please gather up and return all Company property in your possession or under your control before ______________.  This includes but is not limited to all keys, credit cards, originals and copies of documents, and all office, computer, or telephone equipment.

5.
Severance Pay and Benefits:  In consideration for your signing and fulfilling your obligations under this agreement, the Company will provide the following severance pay and benefits once this agreement takes effect:

A.
Severance Pay:  The Company will pay your base salary for a period of ____weeks, minus appropriate withholding and payroll deductions, payable through the Company’s regular payroll from _____________, 200_, until _________, 200_.

B.
Group Medical Insurance:  The Company will also pay the premiums to continue your current coverage under the Company’s current group medical plan for a period of ___ months from ____________, 200_, to ___________, 2000_, provided you make a timely election to continue such coverage following your date of termination.  You will receive the necessary COBRA forms in a separate letter.  Any coverage beyond this period will be solely at your expense.  All such coverage will be subject to the terms and conditions of the medical plan documents.

C.
Letter of Reference:  The Company will provide you with the signed original of the letter of reference attached as Exhibit A.


6.
No Other Pay or Benefits:  Except as provided in this agreement, you will not be entitled to or eligible for any other forms of compensation or benefits after your date of termination.

7.
Cooperation:  You and the Company agree to cooperate in assuring a smooth and orderly transition as we carry out this agreement.  You will refrain from making any false or disparaging remarks about the Company, its personnel, or its products and services.  The management of the Company will likewise refrain from making any false or disparaging remarks about you or your work history.

8.
Reference Checks:  In responding to inquiries about you from prospective employers, the Company will disclose your dates of employment, title, final rate of pay, and the fact that you were laid off as part of a reduction in force, provided you refer all such inquiries to _____________________ in the Human Resources department.

9.
Final Settlement and Release of All Claims:  Since this package goes beyond what you are entitled to under the Company’s policies, you agree that this severance agreement constitutes a full and final settlement of any and all claims, known or unknown, of any kind that you or your spouse or dependents may have to date against the Company or any of its parent or affiliated companies and their officers, directors, shareholders, employees, insurors, agents, successors, or assigns.  To the fullest extent allowed by law, you hereby waive and release all such claims in return for the severance pay and benefits you will receive under this agreement.

10.
Claims Included In Release:  The release of claims in Section 9 is intended to be as broad as the law allows.  The types of claims that you are releasing under this agreement include but are not limited to the following:

A.
Discrimination or harassment under equal employment laws such as Title VII of the Civil Rights Act of 1964, the Americans with Disabilities Act, the Age Discrimination in Employment Act, the Older Workers Benefit Protection Act, or the California Fair Employment and Housing Act.  [NOTE:  IF THE EMPLOYER IS TERMINATING MORE THAN ONE EMPLOYEE AT THE TIME, IT MUST GIVE ADDITIONAL DISCLOSURES AS SHOWN ON THE ATTACHED SUPPLEMENTAL NOTICE, AND INCLUDE THE FOLLOWING STATEMENT: Attached is additional information required by law for employees age 40 or older.]

B.
Wrongful termination of employment under any State or federal law, including claims for breach of contract or wrongful termination in violation of public policy (“whistleblower”);

C.
Violation of wage and hour laws, including claims for overtime pay, meal and rest period violations, accrued vacation, expense reimbursement, travel and meeting time, stand-by duty, business use of your personal automobile, or cleaning and maintenance of uniforms;

D.
Violation of State or federal laws concerning leaves of absence, such as the Family and Medical Leave Act, California Family Rights Act, and Pregnancy Disability Leave Law;

E.
This release also includes any unknown claims that you are not aware of at this time.  In that respect, you waive the protection of any law that might otherwise prevent you from waiving unknown claims, such as California Civil Code section 1542 which states:

A general release does not extent to claims which the creditor does not know or suspect to exist in his or her favor at the time of executing the release, which if known by him or her must have materially affected his or her settlement with the debtor.

11.
Claims Not Included In Release:  The release in Section 9 will not prevent you from doing any of the following:

A. 
Obtaining unemployment compensation or State Disability Insurance from the State of California, or workers compensation through the Workers Compensation Appeals Board;

B. 
Asserting any right that is created or preserved by this agreement, such as your right to receive the severance pay and benefits outlined above, or to continue group medical coverage under COBRA; 

C. 
Enforcing any rights you have to be indemnified by the Company in the event a claim is made against you by a third party for something you did in the course of properly carrying our your duties as an employee of the Company; 

D. 
Challenging the validity of the release of claims in this agreement by filing a complaint with the U.S. Equal Employment Opportunity Commission or California Department of Fair Employment and Housing, or

E. 
Giving testimony or participating in any investigation conducted by the EEOC or DFEH.

12.
Confidentiality:  You agree to keep this agreement, including the fact and amount of pay and benefits, strictly confidential to the fullest extent allowed by law, but you may disclose it to your attorney or accountant.

13.
Trade Secrets and Intellectual Property:  During your employment, you were entrusted with access to highly confidential trade secrets of the Company concerning such things as the identities, needs, and preferences of its customers and prospects; financial reports; business plans; sales and marketing strategies; product designs and specifications; manufacturing know-how; personnel files; and patents, copyrights, and trademarks belonging to the Company.  You agree to keep all such information confidential and not to use or disclose it for any purpose after your termination.

14.
Other Agreements:  Any existing agreements between you and the Company concerning protection of trade secrets, ownership of inventions, intellectual property rights, or unfair competition shall remain in effect by their terms.

15.
No Admission:  You acknowledge that this is not an admission of wrongdoing or poor performance by you or the Company, and shall not be used as evidence of guilt by either party.  If you elect not to sign this letter, it shall become null and void, but you will still receive your final compensation on your date of termination.

16.
Complete Agreement:  This agreement sets forth the complete agreement between you and the Company, and supersedes all other agreements and understandings whether oral, written or implied.  You acknowledge that no promises or inducements have been made to you, other than what is set forth in this letter, to induce you to sign this agreement.  This agreement can be modified or amended only in a formal written contract signed by you and the President of the Company.  

17.
Voluntary Agreement and Effective Date:  To assure that you make an informed and voluntary decision, you will have a period of twenty-one (21) days [NOTE: IF MORE THAN ONE EMPLOYEE IS BEING LAID OFF AT THE TIME, THIS PERIOD MUST BE INCREASED TO FORTY-FIVE DAYS] in which to decide whether or not to sign this agreement, and an additional period of seven (7) days after signing in which to revoke your acceptance by informing me in writing.  This agreement will not take effect, and you will not receive you severance pay and benefits, until that seven day period has lapsed without your revoking this agreement.

If these terms are acceptance to you, please sign and date the enclosed copy of this agreement and return it to me within twenty-one days after receipt.  [NOTE: IF MORE THAN ONE EMPLOYEE IS BEING LAID OFF AT THE TIME, THIS PERIOD MUST BE INCREASED TO FORTY-FIVE DAYS]
Please call me if you have any questions or comments.  I wish you the best in your future endeavors.

Very truly yours,

I agree to the terms stated in this letter.









  Dated:  





SUPPLEMENTAL NOTICE
FOR EMPLOYEES AGE 40 OR OLDER IN A LAYOFF OF MORE THAN ONE EMPLOYEE


The following supplemental information is provided to employees age 40 or older pursuant to the federal Older Workers Benefit Protection Act and corresponding State laws such as the California Fair Employment and Housing Act. 

A.
The class, unit, or group of employees covered by this reduction in force consists of all employees of ABC Company, Inc. at its manufacturing facility in Irvine, California.

B.
The eligibility factors for this reduction in force are as follows:  The Company considered all appropriate facts and circumstances in making the decision to reduce its work force, including the Company’s current and future business plans; market demand for its products and services; skills and personnel levels needed to perform necessary work; and the work record of each employee including prior performance, disciplinary record, skill, ability, training, education, experience, and seniority with the Company.

C.
The reduction in force at the Irvine Office is expected to be carried out between _________ and approximately ____________, ____.

D.
The job titles and ages for all employees selected for layoff are as follows:

	Title
	Age

	Business Development Mgr.
	54

	Accounting
	30

	Estimating Assistant
	63

	Receptionist
	21

	Chief Estimator
	39

	Project Engineer
	38

	Special Projects Director
	42

	Project Engineer
	27

	Project Superintendent
	44

	Project Superintendent
	47

	Project Manager
	46

	Project Engineer/Supt.
	41

	Project Engineer
	35

	Executive Assistant
	35

	Project Coordinator
	42

	Project Assistant
	35

	Divisional Controller
	32

	Senior Vice President
	38

	Accounting
	31

	Project Superintendent
	47

	Operations Manager
	43

	Project Superintendent
	37

	Project Superintendent
	48

	Project Executive
	40


E.
The job titles and ages of all employees not selected for layoff are as follows:

	Title
	Age

	Vice President
	56

	Accounting Manager
	30

	Chief Estimator
	53

	Project Engineer
	38

	Special Projects Director
	42

	Design Engineer
	37

	Design Superintendent
	64

	Program Superintendent
	57

	Program Manager
	45

	Project Engineer/Supt.
	41

	Program Engineer
	37

	Executive Assistant
	37

	Project Coordinator
	42

	Project Assistant
	35

	Chief Controller
	34

	Senior Vice President
	58





DOCSOC/572048v5/019999-0000
1
6
DOCSOC/572048v5/019999-0000

