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ECONOMIC DEVELOPMENT CONVEYANCE
MEMORANDUM OF AGREEMENT
BETWEEN
THE UNITED STATES OF AMERICA
AND
THE TREASURE ISLAND DEVELOPMENT AUTHORITY
FOR THE CONVEYANCE OF
THE NAVAL STATION TREASURE ISLAND

This Agreement (hereinafter referred to as thgreement) is entered into this___ day
of 2011 (the Effective Date’), between theJNITED STATES OF AMERICA,
acting by and through the Department of the Nakg (Navy”’), and theTREASURE ISLAND
DEVELOPMENT AUTHORITY (the "Authority "), recognized as the Local Redevelopment
Authority by the Office of Economic Adjustment omrHalf of the Secretary of Defense with
regard to the disposition and conveyance of postioh Naval Station Treasure Island, San
Francisco, California. The Navy and the Authorétse each sometimes referred to herein
individually as a Party” and collectively as theParties.”

RECITALS
WHEREAS:

1. In 1993, the Defense Base Closure and Realighn@emmission recommended
the closure of Naval Station Treasure Islan@réasure Island’) located within the City and
County of San Francisco, California (th@ity”) and consisting of approximatefgne thousand
and forty-one (1,041) / one thousand and sevemgy/-{iL,075)[to be confirmed by Navy
mapping dept.] acres of real property, together with the buildingnprovements and related
and other personal property located thereon anibalis, easements and appurtenances thereto.

2. (@) Pursuant to the power and authority provitgd 82905(b)(4) of the
Defense Base Closure and Realignment Act of 199@.5.C. § 2687 note, as amended, and the
implementing regulations of the Department of De&ei32 C.F.R. Part 175), the Secretary of
the Navy is authorized to convey surplus propeityaaclosing installation to the Local
Redevelopment Authority for economic developmenippses. By its “EDC Application and
Business Plan for Naval Station Treasure Islandédldune 19, 2000, as amended on July 1,
2003, and amended and restated in its entiretyubn2B, 2007, and as further amended by its
application dated , 2010, as furthemaled on , 2011, the Authority
applied for an Economic Development Conveyan&&DC”) of approximately[one thousand
and thirty-three (1,033) / nine hundred and nirexy{996) )][to be confirmed by Navy
mapping dept.] acres of Treasure Island together with existirmyyNowned off-site utilities
serving Treasure Island (th&DC Application”), to be used and redeveloped in accordance
with the “Draft Reuse Plan for Naval Station Traaslsland” (‘Reuse Plar) as endorsed by
the City Planning Commission and the City’s Boafdsapervisors in July 1996 and approved
by the United States Department of Housing and ibavelopment on November 26, 1996, as
shown on theltlustrative Land Use Plan” in the Authority’s EDC Application.
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(b) The lllustrative Land Use Plan reflects refirets to the Reuse Plan
described in the Development Plan and Term Sheethf®® Redevelopment of Former Naval
Station Treasure Island endorsed by the AuthoriBgard of Directors in October 2006 and the
City’s Board of Supervisors in December 2006, adatgd by the Update to Development Plan
and Term Sheet for the Redevelopment of Former Natadion Treasure Island endorsed by the
Authority’s Board of Directors on April 7, 2010 atite City’s Board of Supervisors on May 18,
2010. The lllustrative Land Use Plan providesdarew development program consisting of up
to 8,000 residential units, approximately 500 hotebms, and commercial space of
approximately 511,000 square feet, among otheg#hin

(© The Navy has approved the Authority’s EDC Apation on :
2011, attached hereto as Exhibit Adr approximately acres of Treatslaad
and Yerba Buena Island.

(d) The consideration for conveyance of the Navgperty, as set forth
herein, has been structured to achieve an amouetsit equal to the fair market value of the
Navy Property.

3. In accordance with the provisions of the Comnyinvironmental Response
Facilitation Act, the Navy prepared EnvironmentakBline Surveys EBSS) for the Navy Real
Property, copies of which have been provided to Awghority. Subsequently, the Navy
prepared a Supplemental Environmental Baselineeyuf{6EBS’) for the Navy Real Property
dated , a copy of which has been providebe Authority. In accordance witbOD
Policy on the Environmental Review Process to Reach a Finding of Suitability to Transfer
(“FOST”) for Property Where Release or Disposal Has Occurred, the Navy prepared FOSTs
dated February 15, 2006, March 22, 2006, and , 20__, attached hereto as Exhibit
J.

4. For purposes of this Agreement, the Partied sieat the Navy Real Property as
two (2) separate parcels (that may be further sudbelil into sub-parcels). Said parcels are
identified as théFOST Parcel”, as described on Exhibit B-and the‘Remainder Parcel” as
described on Exhibit B-8collectively, the Parcels, and each aParcel’, as shown on the map
of parcel designations attached hereto as Exhidit B

5. In accordance with the provisions of the NatioBavironmental Policy Act
(“NEPA") of 1969, as amended, the Navy prepared an Enriemtal Impact StatementH|S”)
for the disposal and reuse of the Navy Real Prgpeft Record of Decision NEPA ROD")
regarding the disposal and reuse of the Navy Reapdpty was issued on the 26th day of
October, 2005 and is attached to this AgreemeBixagit G.

6. In accordance with the provisions of the Catifa Environmental Quality Act
(“CEQA"), as amended, the Authority and the City, as eaml agencies, have prepared a
project-level Environmental Impact ReportE(R”) for the lllustrative Land Use Plan and
related documents and actions. The Authority dedithe EIR as complete and the Planning
Commission certified the EIR as complete on , 2011 (collectively, the
“Certification™”). The Certification resolutions are attachedeth@ as Exhibit P

2

4846-8918-9896.5



OCoO~NOOUIDE WNPE

7. In accordance with the provisions of the Natiddstoric Preservation Act, the
Navy determined that the disposal of the Navy Reaperty, as hereinafter defined, will have an
effect upon those portions of the Navy Real Proptvat are listed and eligible for listing in the
National Register of Historic Places. A Memorandofihgreement between the Department of
the Navy and the California State Historic PreseowaOfficer (“SHPQO") was executed on the
28" day of May, 2003, and sets forth in full all okltipns of the signatories under the National
Historic Preservation Act and implementing reguliasi, and is attached hereto as Exhibit Q

8. In accordance with the provisions of that certBase Caretaker Cooperative
Agreement first dated March 12, 1997 and as furthedified (‘Caretaker Agreement”) and
those certain Master Leases by and between theoAuttand the Navy described on Exhibit
LL, the physical condition of the Navy Real Propdidg been maintained by the Authority. The
physical condition of the Navy Real Property isjsabto reasonable wear and may have been
altered by the Authority under the terms of the efalter Agreement and the Master Leases,
and/or the Navy where remedial activities have lregnired.

9. The Authority shall cause the Disposition and/&epment Agreement DDA”)
to incorporate all applicable terms of this Agreamsubstantially in the same form as they
appear herein.

AGREEMENTS

NOW, THEREFORE, in consideration of the foregoing and the redpect
representations, agreements, covenants and corglibierein contained, and other good and
valuable consideration, the receipt and sufficieotwhich are hereby acknowledged, the Navy
and the Authority agree as follows:

ARTICLE 1
DEFINITIONS

1.1  The definitions are attached hereto_as Exhib&rAl are hereby incorporated by
reference as if fully set forth herein.

ARTICLE 2
ECONOMIC DEVELOPMENT CONVEYANCE

2.1 Pursuant to 82905(b)(4) of the Defense Base Cloantk Realignment Act of
1990 (10 U.S.C. § 2687 note), as amended, and BRC174, the Navy agrees to transfer and
convey all of the Navy’s right, title, and interestthe Navy Property to the Authority under a
fair market value economic development conveyaand, the Authority agrees to acquire such
Navy Property in consideration of the covenantsdatons and restrictions contained herein and
other good and valuable consideration, subjedtiea¢rms, conditions and general provisions set
forth in this Agreement.
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ARTICLE 3
CONVEYANCE SCHEDULE AND TRANSFERS

3.1 Property to be ConveyedThe Navy shall convey to the Authority, and the
Authority shall accept from the Navy, subject te tkrms, covenants and conditions hereinafter
set forth, all of the Navy’s right, title, and inést in the following property:

3.1.1 The real property consisting of approximatgd@q acres of uplands,
tidelands and submerged lands located within thent® of the former Naval Station Treasure
Island, as more particularly described and deleat Exhibit B-2and_Exhibit B-3 attached
hereto, which shall include, but not be limitedday right, title or interest the Navy may have
in the following (collectively referred to hereis the ‘Navy Real Property’):

3.1.1.1 Al buildings, facilities, roadways and other irgteucture
including the storm drainage systems and the wtsystem infrastructure, and any other
improvements thereon (including all replacements aaditions thereto between the date of this
Agreement and the date of conveyance of all theyNReal Property to the Authority).

3.1.1.2 The Easements, licenses, rights of way, or otherilasi
instruments as described in Article 7.

3.1.1.3 The hereditaments and tenements in and/or to thwy Raal
Property and reversions, remainders, issues, prgiivileges and other rights belonging or
related thereto.

3.1.1.4 Allrights to minerals, gas, oil, water and simitaghts.

3.1.2 The Utility Infrastructure consisting of all utiks and related support
infrastructure located on and off the Navy Realperty that serve the Navy Real Property
such as electrical, water, sewer, gas, storm dyaimad telecommunications lines (including
all replacements and additions thereto betweend#ie of this Agreement and the date of
conveyance of all the Navy Real Property to thehAtity), as more particularly described on
Exhibit H-2 attached hereto.

3.1.3 The Navy Personal Property consisting of the Nawigt, title, and
interest in all personal property, except for t@nms identified in Article 13 relating to the Navy
Caretaker Office, and (ii) property under the dagnce of the Navy Historical Center that is
identified on_Exhibit E attached hereto (collectively, th&xcluded Personal Property),
located on or used in connection with the ownersise, or operation of the specific portion of
the Navy Real Property to be transferred to thehéuty at each Closing, substantially in the
form of and pursuant to the terms and conditionghef Bill of Sale as more particularly
described in Exhibit H-lattached hereto. The Navy shall retain respditgifor all Excluded
Personal Property under the cognizance of the Ndiggorical Center and/or the Navy
Caretaker Office. Unless the Navy and the Autlaeitter into a separate agreement regarding
the Excluded Personal Property under the cognizahdbe Navy Historical Center, Navy
shall remove all such Excluded Personal Propedynfthe Navy Real Property within 24

4
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months after notice from the Authority requestiegioval. The Authority shall have the right
to relocate the Excluded Personal Property reltdeithe Navy Historical Center prior to its
removal so long as such artifacts are moved wigi@piate care and with Navy approval.

3.2 Sequence of ConveyanceJhe Navy shall convey the Navy Real Property by
Quitclaim Deed to the Authority, and the Authorghall accept, in Multiple Conveyances in
accordance with the Conveyance Schedule attachedohas_Exhibit R such portion of the
Navy Real Property for which the Closing Conditiaes forth in Section 3.7 have been satisfied

or waived, subject to the following requirements:

3.2.1 The Navy Real Property shall be conveyed and aedepithin sixty
(60) days after the Closing Conditions have bedisfeal for the portion of the Navy Real
Property subject to the applicable conveyance.

3.2.2 Prior to the satisfaction or waiver of the Closing Comhs and the
Initial Conveyance, the Authority may request tloeneyance of an approximately five (5)
acre parcel Pre-Closing Parcel), provided that if any portion of the Navy RealoPerty
selected by the Authority as the Pre-Closing Parsein the Historic District, or the
conveyance or planned use may affect propertyithat may be eligible for listing on the
National Register, then the entire Historic Digtdnd any other property that is or may be
eligible for listing on the National Register shiaét added to the selected Navy Real Property
and included in the Pre-Closing Parcel.

3.2.3 The Parties agree to meet at such times as reduiegta Party, but no
less than annually, to discuss the status of thev€&mnce Schedule. Prior to each such
meeting, the Authority shall deliver to the Navgeneral phasing schedule that describes the
anticipated schedule of development on the Navyl Rezperty for the next twenty-four (24)
months. During such meeting, the Parties may nliyt@ree, in each Party’s sole and
absolute discretion, to amend the Conveyance Séhedu

3.3 Conveyance Process

3.3.1 FOST Parcel On the Initial Closing, the Navy shall convey ttee
Authority, and the Authority shall accept, the pamtof the Navy Real Property that is more
particularly described and delineated as the FO&TdP on_Exhibit B-2 attached hereto, in
accordance with the process provided herein, sp dsrthe Closing Conditions for the transfer
of the FOST Parcel have been satisfied.

3.3.2 Remainder ParcelUpon satisfaction of the Closing Conditions fioe
transfer of the Remainder Parcel or applicableigastthereof, the Navy shall convey to the
Authority, and the Authority shall accept, the jpams of the Navy Real Property that are more
particularly described and delineated as the RemeaiRarcel on Exhibit B;3attached hereto,
or portions of such Remainder Parcel, in accordamitke the process otherwise provided
herein.
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3.3.3 PrecClosing Parcel The Navy shall convey the Pre-Closing Parcel to
the Authority, via a Quitclaim Deed in accordancéhwhe Closing Conditions described in
Section 3.7.2, within sixty (60) days following bd{) an agreement on the Pre-Closing Parcel
Consideration established pursuant to Section 4aBé (ii) a request by the Authority.

3.4 FOST Conveyances

3.4.1 The Navy shall convey the Navy Real Property te #&uthority by
Quitclaim Deed(s) with all required CERCLA warra#iand covenants after a FOST is
executed with respect to the applicable portiothef Navy Real Property. Unless otherwise
mutually agreed by the Parties, the Navy shall pi®vo the Authority for review and
comment copies of all draft FOSTs and the conteht@any proposed land use covenants as
they become available, provided, however, thatNbey shall not execute any final FOST or
execute or record any land use covenants relatdtetdlavy Real Property for at least forty-
five (45) days after the applicable draft FOST and use covenant is provided to the
Authority. The Navy shall promptly provide updatasrevisions of such draft FOSTs or land
use covenants to the Authority as soon as any epdate available to the Navy. Unless
otherwise mutually agreed by the Parties, the eevdraft final FOST or land use covenant, as
the case may be, must be provided to the Authatitgast fifteen (15) days prior to the Navy’s
execution or recordation of the applicable final39Cor land use covenant.

3.4.2 The FOST(s) shall summarize how applicable requergsr and
notifications related to hazardous substancesoleetm products and other regulated materials
have been satisfied. The FOST(s) may prescrilieuar restrictions or covenants.

3.5 Title to Property

3.5.1 Conveyance by Quitclaim DeedAt the Initial Closing, the Navy shall
convey to the Authority all of its right, title arnidterest in and to the FOST Parcel by duly
executed and acknowledged Quitclaim Deed subsligntia the form attached hereto as
Exhibit D-1. At each subsequent Closing, the Navy shall cprivethe Authority all of its
right, title and interest in and to the applicalplertion of the Remainder Parcel by duly
executed and acknowledged Quitclaim Deed subsligniia the form attached hereto as
Exhibit D-2

3.5.2 Condition of Title

3.5.2.1 Attached hereto as Exhibit i a preliminary title report that

identifies the liens, exceptions to title and enbuences recorded against the Navy Real
Property as of the Effective Date of this AgreemeAny title insurance that may be desired by
the Authority shall be procured at its sole cost arpense. The Navy shall cooperate with the
Authority or its authorized agent and shall perexémination and inspection of any documents
relating to the title of the Navy Real Propertyitamay have available. While, except as set forth
in Section 3.5.2.2, the Navy is not obligated taclany of the title exceptions listed on Exhibit
U, the Navy agrees to assist the Authority, as gppate, to have the title exceptions listed on
Exhibit U attached hereto, and any subsequently discovitle@xceptions that appear to be in
error or are of concern to the Authority, removwetdeased or insured over.

6
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3.5.2.2 From the Effective Date of this Agreement through tnitial
Closing and any subsequent Closings, the Navy sbalbermit, agree to sell, encumber or grant
any interest in the Navy Real Property or any gaateof in any form or manner whatsoever, or
otherwise perform or permit any act that will dimsimor otherwise affect the Authority’s interest
under this Agreement or to the Navy Real Propestywhich will prevent the Navy’s full
performance of its obligations hereunder, withdg tritten consent of the Authority, except
environmental restrictions or land use covenantssistent with Section 3.4.2 as may be
designated in the CERCLA Record of Decision, anrapgd Corrective Action Plan or the
FOST.

3.6  Non-Assignable and Unperfected Easememtached hereto as Exhibit Ii5 a
list of the easements, leases, licenses and emenast permits that are necessary for the
operation, maintenance or improvement of the NaeglRroperty and are either not assignable
(the “Non-Assignable Easement$ or not validly held by the Navy (theUhperfected
Easement8). The Navy shall cooperate with the Authority its authorized agent and shall
permit examination and inspection of any documesiiting to the Non-Assignable Easements
and Unperfected Easements as it may have availdddy agrees to assist the Authority, as
appropriate, to obtain the consents or replacermgrgements necessary to transfer the Navy’s
rights under the Non-Assignable Easements andsigtate Authority as appropriate to obtain
the easements, leases, licenses or encroachmenitpaecessary for perfecting and assigning
the Unperfected Easements.

3.7  Closing Conditions The Authority shall be obligated to accept titeany portion
of the Navy Real Property tendered to the Authoniithin sixty (60) days after such portion of
the Navy Real Property is tendered if, at the tohthe tender, all of the following conditions are
satisfied, or waived by the Authority in its solieatetion (together theClosing Conditions’):

3.7.1 With respect to the Initial Closing for the FOSTré®:

3.7.1.1  One or more FOST(s) have been executed coveringriirety
of the FOST Parcel depicted on Exhibit B-&ttached hereto and the substance of any
environmental restrictions or land use covenantstiadr contained in such FOST(s) or executed
or recorded separately affecting all or any portanthe FOST Parcel does not prohibit the
timely implementation of the Reuse Plan.

3.7.1.2 Building 233 located on the Building 233 DevelopmParcel

described on Exhibit B-tias been demolished and (i) the CDPH and DTSC hppeoved a
Final Status Survey Work Plan for Building 233fisient to enable CDPH to issue a Free
Release Letter, and (ii) the CDPH and DTSC havecyvgg the completed Final Status Survey
Report (FSSR)) submitted by the Navy and written assurance besn received from the
appropriate Regulatory Authority or Authorities tim@ land use restrictions or covenants will be
imposed on the Building 233 Development Parcel thatld prohibit timely development
consistent with the Illustrative Land Use Plan.
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3.7.1.3 A Record of Decision has been issued for Site Ztrilged on
Exhibit B-1 and any land use restriction or covenants woulowafor residential use on all
habitable floors of a building to be constructedSote 21.

3.7.1.4 An Explanation of Significant Differences has bessued by
the Navy and approved by DTSC for Site 33. Theedial action for Site 33 and any resulting
land use restrictions or covenants would allowdesiial use on all habitable floors of a building
to be constructed on Site 33, and a Remedial Adiompletion Report RACR”) has been
approved by DTSC for Site 33.

3.7.1.5 The Navy and the Authority are not in material déffaf any
of their material obligations hereunder relatedhi transfer of the FOST Parcel pursuant to this
Agreement, unless waived by the Party not in malteefault.

3.7.1.6  The form and content of the Quitclaim Deed trangigrthe
FOST Parcel is consistent with Section 3.5 andfiicable FOST.

3.7.1.7 The Navy has delivered into escrow the Navy Closing
Documents described in Section 8.2 below.

3.7.1.8 All third party consents for the assignment or thplacement
of any Non-Assignable Easements related to theigmovof electricity to Treasure Island and
all easements, leases, licenses and/or encroachpeaenits necessary to perfect and assign the
Unperfected Easements related to the provisionleftrcity to Treasure Island have been
obtained. The Non-Assignable and Unperfected Eestanelated to the provision of electricity
to Treasure Island are shown_in Exhibit I-7

3.7.1.9 At the Initial Closing: (i) the physical conditioof the FOST
Parcel shall be substantially the same as on tfectisfe Date of this Agreement, reasonable
wear and tear, activities under the Caretaker Agess, master leases, and Navy’s remedial
activities excepted, (ii) there shall be no litigat or administrative agency or other
governmental proceeding pending, that materiall}d aadversely affects the proposed
redevelopment of the FOST Parcel, (iii) the enumental condition (including without
limitation the presence, nature, extent and comatoh of Hazardous Substances thereon) of
any portions of the FOST Parcel covered by a FGOStlied by the Navy has not materially
worsened after the Effective Date of this Agreemém) no Regulatory Authority has asserted
the need for additional screening, investigatiemediation or restrictions related to radiological
contamination (other than employee health and wgitin screening to be conducted by a
contractor prior to or during construction) beyahdse set forth in the FOST issued for any
portions of the FOST Parcel; and (v) to the extkat a Record of Decision or FOST exists for a
particular portion of the FOST Parcel on the EffectDate of this Agreement, such Record of
Decision or FOST has not been modified or changddss mutually agreed upon (including
changing through an Explanation of Significant Bi#inces, except for Site 31), and no
additional conditions or restrictions not identifien the existing Record of Decision or FOST
have been added after the Effective Date of thiee@gent and prior to the Initial Closing.

4846-8918-9896.5



O©CoO~NOOUIE WNPE

3.7.1.10 The FOST Parcel is not subject to any liens, exgeptand

encumbrances other than the following: (i) then le&f real property taxes not yet due and
payable, (ii) the exceptions to title describedthe preliminary title report attached hereto as
Exhibit T, (iii) exceptions to title approved by the Authgrin accordance with Section 3.5.2 of
this Agreement, (iv) environmental restrictiondamd use covenants consistent with Section 3.4
that the Navy may record against the Navy Real é&tgpn accordance with Section 3.5.2, and
(v) non-material liens, exceptions or encumbrankasdo not impair the value of the Navy Real
Property or the ability to develop the Project.

3.7.1.11 All Regulatory Authority approvals have been obeglrior the
FOST Parcel relating to the investigation and emmmental response for underground and
above-ground petroleum storage tanks, and anysesdeaf petroleum, petroleum derivatives,
petroleum fractions, or any chemicals, compoundgroducts that result from their degradation
in accordance with Article 18.

3.7.2 With respect to any subsequent Closing for a portdb the Remainder
Parcel:

3.7.2.1 A FOST has been executed for such portion of thedReder
Parcel and the substance of any environmentalicgstis or land use covenants whether
contained in such FOST(s) or recorded separatebinsg the applicable portion of the
Remainder Parcel does not prohibit the timely imq#atation of the Reuse Plan.

3.7.2.2 The Navy and the Authority are not in material déiffaf any
of their material obligations hereunder relatedhe transfer of such portion of the Remainder
Parcel pursuant to this Agreement, unless waivetthéyarty not in material default.

3.7.2.3 The form and content of the Quitclaim Deed trangigrsuch
portion of the Remainder Parcel is consistent Beation 3.5 and the applicable FOST.

3.7.2.4 The Navy has delivered into escrow the Navy Docusen
described in Section 8.2 below.

3.7.2.5 The physical condition of such portion of the Remdarr Parcel
shall be substantially the same on the applicalsi@y date as on the Effective Date of this
Agreement, reasonable wear and tear, activitiegmutite Caretaker Agreement, master leases
and Navy’s remedial activities excepted, and, ahefapplicable Closing date, there shall be no
litigation or administrative agency or other goveental proceeding pending, that materially
and adversely affects the proposed redevelopmesuiadf portion of the Remainder Parcel, and
no Regulatory Authority has asserted the need fdditi@nal screening, investigation,
remediation or restrictions beyond those set famthhe FOST issued for such portion of the
Remainder Parcel.

3.7.2.6  The Navy has not permitted, agreed to sell, saidumbered,
or granted any interest in such portion of the Radex Parcel in violation of Section 3.5.2.2.
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3.7.2.7  All Regulatory Authority approvals have been obedlrior the
Remainder Parcel relating to the investigation andronmental response for underground and
above-ground petroleum storage tanks, and anysesdeaf petroleum, petroleum derivatives,
petroleum fractions, or any chemicals, compoundgroducts that result from their degradation
in accordance with Article 18.

3.8 Failure to Satisfy Closing Conditions

3.8.1 If any Closing Conditions described in Section B.¥elating to the
Initial Closing are not satisfied prior to or oretdate that the Navy is required to convey the
FOST Parcel to the Authority in accordance with @mveyance Schedule, as may be amended
by the Parties, then the Authority shall have fightrin its sole and absolute discretion to (i)
waive in writing the Closing Condition in questias to all or any portion of the FOST Parcel
and proceed with Closing, or (ii) extend the Clgsior the FOST Parcel for a reasonable period
of time up to four (4) years as specified by thahduity to allow all of the Closing Conditions
applicable to the FOST Parcel to be satisfied @ndpplicable, to complete early transfer or
Lease in Furtherance of ConveyancelFOC ”) negotiations with the Navy in accordance with
Section 3.11 or Section 3.12 below.

3.8.2 If any Closing Conditions described in Section 3.Telating to a
subsequent Closing for any portion of the RemairRiecel are not satisfied prior to or on the
date that the Navy is required to convey such pomif the Remainder Parcel to the Authority in
accordance with the Conveyance Schedule, as maynbaded by the Parties, then the Authority
shall have the right in its sole and absolute disen to (i) waive in writing the Closing
Condition in question and proceed with Closing(igprextend the Closing for such portion of the
Remainder Parcel for a reasonable period of timaoufour (4) years (except as otherwise
provided for Site 12 in Section 4.2.2) as specifigdthe Authority to allow all of the Closing
Conditions applicable to such portion of the RerdaimParcel to be satisfied and, if applicable,
to complete early transfer or LIFOC negotiationghvihe Navy in accordance with Section 3.11
or Section 3.12 below.

3.8.3 If a dispute arises between the Parties regardihgtiver a Closing
Condition has been satisfied, either Party maykevibe dispute resolution procedure described
in Article 27.

3.8.4 If any Closing Conditions described in Section B&nd/or 3.7.2 are not
satisfied within four (4) years after the date thavy was required to convey the applicable
Parcel to the Authority in accordance with the Gayance Schedule, as may be amended by the
Parties (except as otherwise provided for Siteril3ection 4.2.2), and such failure to satisfy a
Closing Condition is not caused by a Navy breachrobbligation under this Agreement, then
the Authority shall have sixty (60) days from rgxteaf a written notice from the Navy to elect to
waive in writing the Closing Condition in questiand proceed with Closing. If after sixty (60)
days the Authority has not chosen to waive in wgtithe Closing Condition then, this
Agreement shall terminate as to the affected P@cellf this Agreement terminates as to the
affected Parcel(s), the Navy shall have the rightansfer or convey such Parcel(s) according to
applicable law and in accordance with Section 386l 3.8.7, provided, however if this
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Agreement terminates as to all of the Navy Reapénty prior to the Initial Closing, then the
Navy shall have the right to transfer or conveyhsRarcel(s) according to applicable law and
without complying with Section 3.8.6 or Section.3.8

3.8.5 If the Authority does not accept a Parcel for whitte Closing
Conditions have been satisfied or waived withinysi60) days after the Navy’'s tender of the
Parcel, subject to Excusable Delay, then the Aitthehall be in default and the Navy shall have
the right, in its sole discretion, and as its samhel exclusive remedy, to transfer or convey the
Parcel in accordance with applicable law.

3.8.6 The Navy agrees that concurrent with the transfexooaveyance of the

FOST Parcel, or any portion thereof, to a thirdyar accordance with Section 3.8.4 the Navy
shall notify the third party of the restrictionsdan the Reuse Plan as such Reuse Plan may be
modified by the Authority to address the failurestisfy the Closing Condition that gave rise to
the Navy transfer or conveyance of such FOST Paocgdortion thereof, if any, and concurrent
with any transfer or conveyance of the Remaindecd®aor a portion thereof, to a third party in
accordance with Section 3.8.4 the Navy shall ndtify third party of the restrictions under the
lllustrative Land Use Plan as such version ofltlustrative Land Use Plan may be modified by
the Authority to address the failure to satisfy lesing Condition that gave rise to the Navy
transfer or conveyance of such Remainder Parc@lowion thereof, if any.

3.8.7 The Navy shall not transfer or convey all or anytipon of the Navy
Real Property in accordance with Section 3.8.4 $tate or federal agency, or any other entity
that would be exempt from complying with land usstrictions, including restrictions arising
under the Reuse Plan, the lllustrative Land Usen,Pdae City’s Planning Code, the City's
General Plan or the City's Zoning Map (dExémpt Transfere€’), without first granting the
Authority the option (the Authority Option ") to lease the portion of the Navy Real Property
that the Navy proposes to transfer or convey to Exempt Transferee (theOption
Property”). At least sixty(60) days prior to initiating the process for tri@mnor conveyance
of all or any portion of the Option Property to Bxempt Transferee, the Navy shall notify the
Authority in writing (the ‘Option Notice”) of (i) the description of the Option Propertybgect
to the Option Notice, and (ii) the proposed metlddransfer or conveyance, and (iii) if
known, the identity of the proposed Exempt Trarefeaind the Exempt Transferee’s proposed
use of the Option Property. The Authority shaddorty-five (45) days after receipt of the
Option Notice to exercise the Authority Option bglidering a written exercise notice to the
Navy. If the Authority exercises the Authority @pt, the Parties shall promptly execute a
lease. The form of lease will be a LIFOC or maktase similar to the existing master leases
and will include the following provisions: the Authty will not pay rent and the term will
expire on the earlier of fifty (50) years afterdeacommencement or such time as the Navy
satisfies the applicable Closing Condition allowing conveyance of the Option Property to
the Authority.

3.9 Quitclaim DeedsThe Navy shall convey all of its right, title,camterest in and
to the Navy Real Property to the Authority, and #uthority agrees to accept conveyance of the
Navy Real Property “as is” and “where is” by gooddasufficient Quitclaim Deeds in
accordance with this Agreement, by separate comoeyand Closing. Acceptance of the Navy
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Real Property by the Authority shall be by exeautid the Authority’s acceptance statement on
the Quitclaim Deeds. The Navy shall prepare p#atd legal descriptions of areas that are
subject to environmental restrictions and covenanhtgs own expense and provide such plats
and legal descriptions to the Authority for reviewhe Authority shall prepare draft plats and
legal descriptions of the metes and bounds of thierdoundary of the Naval Station Treasure
Island and the Parcels of Navy Real Property aivts expense and provide such plats and legal
descriptions to the Navy for review. The Partiballswork cooperatively to ensure that plats
and legal descriptions are correct and agreed tcedmh Party. The Authority shall be
responsible for recording Quitclaim Deeds at itsmosxpense. The Parties shall cooperate in
executing and delivering corrective deeds necestargonvey omitted land intended to be
included in the Navy Real Property and to correst arroneous description of the Navy Real
Property.

3.10 Sub-parcels Sub-parcelization of any Parcel may be consdlarel a sub-parcel
may be conveyed as mutually agreed to by the Bartie

3.11 Early Transfer NegotiationsAt any time, the Parties may enter into eardysfer
negotiations for the conveyance of any Parcel ogedyupon sub-parcel with a covenant deferral
pursuant to Section 120(h)(3)(c) of CERCLA and teems of a mutually acceptable Early
Transfer Cooperative Agreement that has been apgrby the Navy, the Authority’s Board of
Directors and, if required, the City’'s Board of upgsors and Mayor, each in their sole and
absolute discretion.

3.12 Lease in Furtherance of Conveyancét any time, the Parties may enter into
negotiations for a LIFOC for any portion of the NaReal Property on terms mutually
acceptable to the Parties, subject to approvallbyhe Authority’s Board of Directors and, if
required, the City’s Board of Supervisors and Maymd (2) the Secretary of the Navy or his/her
designee as appropriate, each in their sole amalwbgliscretion. The Navy and the Authority
will enter into a LIFOC, easement or other instrategcceptable to the Authority that allows for
the construction of roads, utilities and otherastructure on the properties described in Exhibit
B-7.

3.13 Marina Property The Marina Property depicted in Exhibitsfl be conveyed to
the Authority pursuant to this Agreement, but witht be conveyed by the Authority to the
Developer or be subject to the terms and conditions of ti®AD Accordingly, the revenues
received by the Authority from the Marina Properhall not be subject to Article 4
(“Consideration”) and Article 5 (“Controls”), othéinan Section 5.13. Revenues received by the
Authority from the Marina Property shall be usedthg Authority to fund the Authority’s costs
of administering the closure and reuse of Trealamd and implementing the Reuse Plan, and
shall directly reduce the Authority Costs PaymeAin annual accounting of Marina Property
revenues shall be provided to the Navy in accorelavith Section 4.3.6.2 hereof.

ARTICLE 4
CONSIDERATION
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4.1  Consideration In consideration for the conveyance of the N&eal Property,
the Authority shall pay to the Navy (i) an initipurchase price of Fifty Five Million Dollars
($55,000,000) (thelhitial Consideration”), payable over a term of ten (10) years (as gaaim
may be extended pursuant to Section 4.2.2 beldwe) ‘{hitial Consideration Term”) and (i)
Additional Consideration based on Net Cash Flowegated from the Navy Property. Payments
of the Initial Consideration and the Additional Galeration may be made directly by the
Developer on behalf of the Authority to the NaAll payments due hereunder shall be payable
to the U.S. Treasury and sent to BRAC Program Mamegt Office West, 1455 Frazee Road,
Suite 900, San Diego, CA 921@8 to any new or substitute address specified, fiing in
accordance with the notice procedure set forthihere

4.2 Initial Consideration

4.2.1 Initial Closing Commencing on the Initial Closing, the Authorsdlyall
pay the Initial Consideration in U.S. Dollars imtequal annual installments of Five Million
Five Hundred Thousand Dollars ($5,500,000) (eacHm@stallment Payment’) plus interest
if and when due. The first payment of Five Millidiive Hundred Thousand Dollars
($5,500,000) shall be paid at the Initial Closirigach subsequent Installment Payment shall be
made on the Anniversary Date of the Initial Closargl shall consist of (i) the amount of the
Installment Payment then due, plus (ii) the InteRete multiplied by the amount of the Initial
Consideration that had not yet been paid as ob#gnning of the prior year (i.e., the Initial
Consideration minus the total of Installment Paytaéhat were actually paid through the prior
year). The Parties also intend that so long asfdlie Navy Real Property has been conveyed,
all of the Initial Consideration and applicableeirgst will have become due and payable by the
expiration of the Initial Consideration Term, sudtjéo the credit against Initial Consideration
pursuant to Section 4.2.5 hereof. Notwithstandiegforegoing, if at any time Navy conveys
any Parcel to a third party to the extent permitiader Section 3.8.4 hereof, the total amount
of the Initial Consideration shall be reduced bg #mount of consideration received by the
Navy from the sale or transfer of such Parcel ufnéoamount of the Initial Consideration, and
any interest payable thereon shall be on the redaceunt of Initial Consideration. Authority
shall also be entitled to a credit against anyrautinstallment Payment (and if insufficient
Installment Payments remain to fully use the creadgainst future payments of Additional
Consideration) equal to the interest paid by Autiido Navy from the Initial Closing through
the date of the third-party sale calculated onam®unt of consideration received by the Navy
from the sale or transfer of the applicable Pardeht the time of the third party sale, one or
more Installment Payments remain due, the InstaitrRayments shall continue until the Navy
has been paid an amount equal to the Initial Cengttbn less the amount of the third party
sale. If the conveyance to a third party occuterafuthority has already paid the Navy
Installment Payments in an amount that equals ntloa® the Initial Consideration less
amounts received by the Navy from the third padig sthen no further Installment Payments
shall be due, and Authority shall be entitled teeddr the amount of the Authority’s
overpayment against future payments of Additionah&lderation that may become due under
Section 4.3 hereof. Without limiting the foregojnfthis Agreement terminates as to any
Parcel in accordance with Section 3.8.4 hereef) guch termination shall also be treated as a
Redesign Trigger Event under Section 4.2.3 hereof.
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4.2.2 Performance Benchmarks/Tolling For Site. 1Zhe provisions of this
Section 4.2.2 apply only to the developable aresSié 12 (the Site 12 Development
Parcerl’) as that site is shown on Exhibit Baitached hereto. The Navy shall comply with the
following performance benchmarks for the Site 1&epment Parcel (each, Rérformance
Benchmark”):

42.2.1 Site 12 Performance BenchmarksThe Navy shall comply
with the following Performance Benchmarks for thie 32 Development Parcel on or before the
dates for those benchmarks set forth in the Comay&chedule (each, §ite 12 Performance
Benchmark”):

422.1.1 The issuance of a Record of Decision for the Site
12 Development Parcel (th&ite 12 ROD) that would not prohibit the timely developmerit o
the Site 12 Development Parcel in accordance vhéhlllustrative Land Use Plan for multi-
family residential use at the densities contemglatethe Project (as shown on ExhiBjt

42.2.1.2 The Navy's satisfaction of all Closing
Conditions for transfer of the Site 12 DevelopmBatcel to the Authority in accordance with
the Conveyance Schedule and delivery of all Navgsidly Documents in accordance with
Section 8.2.

4.2.2.2 Tolling for Failure to Meet Performance Benchmarki§ the

Navy fails to meet the Site 12 Performance Benchsaithin the time provided, including by
reason of an Excusable Delay, then the Authoribpfigation to pay any future Installment
Payment on the Anniversary Date of the Initial @igswill be tolled for the same number of
days occurring between the applicable PerformarerecBmark date and the date on which the
applicable Performance Benchmark is satisfiedsuth tolling occurs, the due date for all future
Installment Payments shall become the Anniversaie @f the Initial Closing adjusted for the
period of tolling. For example, if the Site 12 R®@rformance Benchmark must be satisfied by
August 1, 2013, the next subsequent Installmentay was due on January 1, 2014, and the
Site 12 ROD Performance Benchmark was satisfiedpit 1, 2014 (a delay of 243 days), then
the next Installment Payment would be due on Sdpem, 2014 (i.e. 243 days from the
original Anniversary Date of January 1, 2014), aliduture Installment Payments would be due
on September 1 of subsequent years in the Inibals@eration Term unless further tolled.

4.2.2.3 Tolling for More than Two Years If tolling under Section

4.2.2.2 continues for a period of more than twoy@ars, the Parties shall meet and confer in
good faith to determine whether or not it is readiy foreseeable that the Navy will be able to
meet the applicable Performance Benchmark withieagonable period of time. If the Parties
determine that the reasons for the delay can becowee through the good faith and diligent
efforts of the Navy and will likely result in theatssfaction of the applicable Performance
Benchmark, then the Parties may by mutual agreeadjost the Performance Benchmark date
to account for the delay. If the Parties do naeicheagreement within sixty (60) days after the
first meet and confer (subject to extension by rautagreement of the Parties), then the
procedures of Section 4.2.3 and 4.2.4 shall apply.
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4.2.3 Redesign Trigger Events If the Navy fails to (i) meet the Site 12
Performance Benchmarks within the applicable twaryperiod and the Parties do not
mutually agree to extend such period, or (ii) iIstAgreement terminates as to any Parcel in
accordance with Section 3.8.4 hereof (for any neasber than failure to satisfy the Closing
Conditions in Section 3.7.1.8 or Section 3.7.1dibé€r than by reason of Navy’s breach of its
covenants in Section 3.5.2.2), which Parcel or iportthereof is located within the
development footprint (as that area is shown onlltbstrative Land Use Plan) (each of the
foregoing events, aRedesign Trigger Event”), the Authority shall have the right to re-entitle,
redesign and rebuild portions of the Project (fRedesign Plari). The scope of the Redesign
Plan shall be to the extent reasonably necesssnyet@rmined by the Authority, to recapture
the lost value to the Project resulting from thel&agn Trigger Event. The primary goal of
any Redesign Plan shall be to recover an equivaleaunt of development value attributable
to the applicable parcel based on the level of ldgwveent permitted by the Project and
Developer’s financial projections, or if the parcelan open space parcel, based upon the lost
value to the Project resulting from the redesigthefaffected open space. The Redesign Plan
shall address the rebuilding of already construdtedizontal Improvements to the extent
necessary to accommodate the redesign, and skaltifidthe incremental level of additional
Horizontal Improvements, if any, required as a ltesithe redesign.

4.2.4 Work Program and BudgelNo later than one hundred eighty (180) days
after a Redesign Trigger Event (as such date magxtended in the reasonable discretion of
the Navy), the Authority shall submit to the Navywark program and budget (th&Vork
Program” and the ‘Redesign Budge) for the Redesign Plan. The Work Program shell s
forth the anticipated work program and scheduleessary to prepare, entitle and implement
the Redesign Plan. The Redesign Budget shall airtine anticipated costs necessary to
prepare, entitle and implement the Redesign Pla@ ‘Redesign Costy. Redesign Costs
shall include, without limitation, all Soft Costslated to the Redesign Plan, including without
limitation, costs associated with any subsequevir@mmental review that is required pursuant
to CEQA, and Hard Costs related to the rebuildreglacing, relocating or incremental cost of
additional Horizontal Infrastructure as necessaryatccommodate the Redesign Plan. The
Navy shall have ninety (90) days to review the WBrkgram and Redesign Budget and shall
be deemed to have approved the Work Program anéskRgdBudget unless it delivers a
written objection notice within such ninety (90)ydaeriod including reasonably detailed
grounds for any material objections thereto. Tdle grounds for the Navy’'s objection rights
shall be that the proposed Redesign Costs excledscbpe for such costs permitted under
Section 4.2.3 hereof. Failure of the Navy to dmlia written objection notice within such
ninety (90) day period shall be deemed approvéh@Redesign Costs.

4.2.5 Credit for Redesign CostsStarting on the date that is thirty (30) days
after submittal of the Work Program and Redesigddg (or in the event of a Navy objection
related to the Work Program and Redesign Budge¢mgdction 4.2.4 that results in approved
Redesign Costs, upon the resolution of such difdthe ‘Credit Commencement Daté),
the period of tolling under Section 4.2.2.2 shaldiscontinued, but Authority shall have the
right to a credit against all subsequent paymeritdnitial Consideration or Additional
Consideration up to the total amount of eitheith{® Redesign Costs set forth in the Redesign
Budget, or (ii) the Redesign Costs actually incdiriey Developer and Authority if such
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amount exceeds the Redesign Costs set forth inRRtgesign Budget. The Navy is not

responsible for Redesign Costs that exceed thiallaind Additional Consideration. Any such

credit shall also be subject to the accountingraadnciliation procedures of Section 4.3.7 and
4.3.7.2.

4.2.6 Security for Pre-Closing Parcel Consideration anmitiial Consideration

4.2.6.1 Pre-Closing Parcel ConsiderationThe Authority shall sign

and deliver to the Navy through escrow at the Qigp2f the Pre-Closing Parcel a Promissory
Note in the principal amount of the Pre-Closing dearConsideration as established in
accordance with Section 4.3.5.1. The Promissorg Mur the Pre-Closing Parcel Consideration
shall provide that the Pre-Closing Parcel Consid@aramay be paid in five annual installment
payments, each equal to one-fifth (1/5) of the @l@sing Parcel Consideration. The first
installment payment shall be equal to one-fifttb}1f the Pre-Closing Parcel Consideration, and
any subsequent installment payments shall cong$igt) dhe Interest Rate multiplied by the
unpaid balance of the Pre-Closing Parcel Considerathe balance before the current
installment payment is made), plus (ii) the amoointhe installment payment then due. The
Promissory Note for the Pre-Closing Parcel Consiilen shall be secured solely by a non-
recourse deed of trust encumbering the Historidridts The form of the Promissory Note for
the Pre-Closing Parcel is attached to this Agree¢rasrExhibit HH-1 and the form of the non-
recourse deed of trust encumbering the Historidridtss attached to this Agreement as Exhibit
HH-2. The Parties shall take the applicable actior waéispect to the Promissory Note for the
Pre-Closing Parcel Consideration, as follows:

426.1.1 If the Initial Closing proceeds as described in
Section 4.3.5.2, then the Promissory Note for the-®osing Parcel Consideration shall be
returned to the Authority at the Initial Closing;

42.6.1.2 If the Initial Closing does not occur because the
Agreement is terminated as described in Sectiorb 83then, at the Authority’s election, which
shall be provided to the Navy in writing within ityi (30) days of the Agreement’s termination,
either (i) the Promissory Note for the Pre-ClosiRgrcel Consideration shall be honored
according to its terms, or (ii) the Promissory Nfuiethe Pre-Closing Parcel Consideration shall
be returned to the Authority, and the Historic DBestshall revert to the Navy pursuant to the
non-recourse deed of trust; or

4.2.6.1.3 If (i) the Initial Closing is delayed in accordance
with Section 3.8.4, (ii) the Authority notifies tidavy of its election that the Promissory Note
for the Pre-Closing Parcel Consideration shall bedned according to its terms, and (iii) the
Parties agree on a date for payments to commemae the Promissory Note for the Pre-Closing
Parcel Consideration shall be honored accordints terms beginning on such date agreed to by
the Parties in accordance with Section 4.3.5.4.

4.2.6.2 Initial Consideration The Authority shall sign and deliver to
the Navy through escrow at the Initial Closing arRissory Note in the principal amount of the
Initial Consideration. The Promissory Note for théial Consideration shall bear interest and
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be payable in installments as more particularlycdbed in Section 4.2.1 above. The
Promissory Note for the Initial Consideration shadl secured by (i) an Assignment of Rents
encumbering the rents, issues and profits payalderuall interim subleases for the Navy Real
Property including, but not limited to, that centabublease, Development, Marketing and
Property Management Agreement between the Authanty the John Stewart Company dated
March 17, 1999, as amended from time to time, andsaccessor interim subleases or leases
relating to the Navy Real Property whether execyeor to or after a conveyance hereunder,
and (ii) to the extent the rents, issues and @rafiisigned under the Assignment of Rents are not
sufficient to cover the unpaid principal and insgréue under the Promissory Note for the Initial
Consideration, a Subordinate Pledge of Net Avadlatdax Increment Revenues generated from
the Navy Real Property prior to or after a convegahereunder. The Subordinate Pledge shall
be subordinate to the pledge of Net Available Tiasrédment Revenues to the holders of any
bonded indebtedness and to the Developer undeDi provided, however, that the DDA
shall provide that all such Net Available Tax Inoent Revenues to be paid directly to
Developer in reimbursement for the expenditure obl@ed Project Costs (as defined in the
DDA) shall be withheld from Developer by the Citydaheld for the account of the Navy upon
the occurrence of and for the duration of any defafia payment of Initial Consideration
hereunder. “Net Available Tax Increment Revenuesans tax increment revenues allocated by
the City to any Infrastructure Financing Distrigtablished for all or any portion of the Navy
Real Property and received by the City. The fowhghe Promissory Note for the Initial
Consideration, Assignment of Rents, and the SubatdiPledge are attached to this Agreement
as _Exhibit HH-3 Exhibit I, and_Exhibit JJ All rents, issues and profits payable to Devetop
under any agreement subject to the Assignment ofsRshall be immediately paid and payable
directly to the Authority on account of the Navy, directly to the Navy, as provided by the
terms of the Assignment of Rents, commencing od, fan the duration of, any default in the
payment of Initial Consideration hereunder.

4.3  Additional Consideration

4.3.1 Amount of Additional ConsiderationThe Authority shall pay the Navy
additional consideration consisting of (1) 100%d\&ft Cash Flow generated by the Project in
excess of a Developer 18% IRR until the Navy haseived Fifty Million Dollars
($50,000,000) (theFirst Tier Participation”), as more fully described below; and (2) 35% of
Net Cash Flow generated by the Project in excess Déveloper 22.5% IRR (thesécond
Tier Participation”), as more fully described below. The First Tiarticipation and Second
Tier Participation are collectively referred to éier as the Additional Consideration.”
Payments of Additional Consideration may be madectly by the Developer on behalf of the
Authority to the Navy.

4.3.2 Payment of First Tier ParticipationVithin forty-five (45) days after the
expiration of the eighth full calendar Quarter atimg after the Initial Closing and forty-five
(45) days after the expiration of each subsequeart®r during the Term hereof, the Authority
shall require the Developer to submit a reasondbtgiled statement to the Authority and the
Navy (the 1RR Statement’) accompanied by an Accounting consistent withti®ec4.3.6
hereof showing (i) the cumulative IRR achieved déach of the eight (8) immediately prior
Quarters for any IRR Statement provided during Ithigal Consideration Term, and (ii) the
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cumulative IRR achieved for each of the six (6ppfQuarters for any IRR Statement provided
after expiration of the Initial Consideration Ter(the eight or six Quarter Period, as
applicable, the Reporting Period”). The IRR Statement shall also calculate theaye IRR
over the Reporting Period, calculated by adding IRie of each Quarter in the Reporting
Period and dividing the total by the number of Qer@r in the Reporting Period. If the IRR
Statement shows that Developer has achieved aage/éRR of more than 18.00% over the
Reporting Period, then the Authority shall withortl-five (45) days after the expiration of the
eighth full calendar Quarter occurring after thitidh Closing and forty-five (45) days after the
expiration of each subsequent Quarter during thenTeereof, pay the Navy an amount that
would reduce the cumulative IRR to 18.00% as ofdéhd of the Reporting Period (each, a
“First Tier Payment”) provided that the total First Tier Payments maal¢he Navy shall not
exceed Fifty Million Dollars ($50,000,000). Firfier Payments shall be made until the total
of all First Tier Payments equals Fifty Million Dats ($50,000,000). All payments of First
Tier Participation shall be due and payable in ed@ace with Section 4.3.6 hereof.

4.3.3 Payment of Second Tier Participatiomhe Authority shall continue to
submit the IRR Statement and Accounting throughTisenination Date. If an IRR Statement
shows that Developer has achieved, after reducieigQésh Flow by the amount of any First
Tier Payments, an average IRR of more than 22.58irwany Reporting Period, then the
Authority shall within forty-five (45) days aftehé¢ expiration of the eighth full calendar
Quarter occurring after the Initial Closing andtyefive (45) days after the expiration of each
subsequent Quarter during the Term hereof, paNdwy 35% of the total amount of Net Cash
Flow that would reduce the cumulative IRR to 22.8%o0f the end of the Reporting Period
(per the calculation methodology in the Exhibit D@ “Second Tier Paymenit). Second Tier
Payments shall be made until the Termination D#k.payments of a Second Tier Payment
shall be due and payable in accordance with Sedti®6 hereof.

4.3.4 Late Payments and Defaulfny failure to pay Initial Consideration and
associated interest or Additional Consideratiorhiniten (10) days after the payment due date
shall be considered lateL@te Payment). Any Late Payment will incur a late payment
penalty equal to two and one-half percent (2 %2 $4he payment due. Failure to make any
required payment under this Agreement in full witkhirty (30) calendar days shall constitute
a default under this Agreement. Any Late Paymaemtisttuting a default hereunder shall
accrue interest at the Default Interest Rate froendue date and the Default Interest Rate shall
remain in effect on the Late Payment amount umatidlp Any late payment penalty and default
interest shall not be allowed as a Development.C@éthout limiting any other remedies that
the Navy may have at law or equity, if the Authpig in default of this Agreement, the Navy
may delay conveyances of additional Parcels withlo@ttolling provisions of Section 4.2.2.2
until the Authority has cured the default.

4.3.5 Consideration for Pre-Closing Parcel

4.3.5.1 The Parties shall establish the value of the PosiG) Parcel
within ninety (90) days following the Authority’sléntification of the Pre-Closing Parcel and
request for its conveyance under Section 3.2E2¢Closing Parcel Consideratiofy), which
appraisal shall be conducted in accordance withi®@eb.4 hereof.
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4.3.5.2 If the Pre-Closing Parcel is conveyed to the Autlygorior to
the Initial Closing, and the Initial Closing subseqtly occurs in accordance with this
Agreement, then the Initial Consideration shalldeemed to include the Pre-Closing Parcel
Consideration, and no additional consideration lglldue for the Pre-Closing Parcel.

4.3.5.3 If (i) the Pre-Closing Parcel is conveyed to thethAwity prior
to the Initial Closing, (ii) the Initial Closing &s not occur because the Agreement is terminated
pursuant to Section 3.8.4, and (iii) the Historistbct does not revert to the Navy pursuant to
the non-recourse deed of trust as described indpeti2.6.1.2, then the Authority shall make its
first installment payment pursuant to the Promigsdiote for the Pre-Closing Parcel
Consideration commencing ninety (90) days followiihg termination pursuant to Section 3.8.4,
and continuing on each anniversary date thereafter.

4.3.5.4 If the Pre-Closing Parcel is conveyed to the Autlggorior to

the Initial Closing, and the Initial Closing is erded by mutual agreement of the Parties in
accordance with Section 3.8.4, then the Partie ajeee upon the date when the Authority
shall provide notice to the Navy that either (i¢ tAromissory Note for the Pre-Closing Parcel
Consideration shall be honored according to itmseror (ii) the Promissory Note for the Pre-
Closing Parcel Consideration shall be returnech& Authority, and the Historic District shall
revert to the Navy pursuant to the non-recoursel addrust. If the Parties mutually agree to
commence payments prior to the Initial Closing,nthibe Authority shall make its first
installment payment pursuant to the Promissory Notehe Pre-Closing Parcel Consideration
commencing on such date agreed to by the Partinekcantinuing on each anniversary date
thereafter.

4.3.5.5 If the Authority pays all or any part of the Prea€ihg Parcel
Consideration to the Navy under Section 4.3.5.4, the Initial Closing subsequently occurs,
then the principal portion of all or any part oetRre-Closing Parcel Consideration paid to the
Navy shall be credited in full against the Init@dnsideration at the Initial Closing.

4.3.6 Accounting

4.3.6.1 Accounting The Authority shall cause the Developer to
maintain accurate books and records specific tdPtiogect setting forth all components used for
determining the Additional Consideration, includingthout limitation, each component of Net
Cash Flow, and to determine the amount of Rede€igsts and credits against Initial and
Additional Consideration. The Authority shall ersuhat each IRR Statement submitted by
Developer as required by Sections 4.3.2 and 4s3a@c¢ompanied by a complete accounting and
computations setting forth the basis of each Addal Consideration to be paid, including the
Gross Revenues and Development Costs for the reledermination period, together with a
narrative description of the methodology employedalculate each Additional Consideration
Payment to be due for the relevant period (tAecbunting”’). The Accounting shall be in
conformance with generally accepted accountingcppais consistently applied GAAP”)
where applicable, or with respect to the IRR Statetnin conformance with appropriate
industry standards. An annual accounting shalptmvided to the Navy in accordance with
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Section 5.9.1 hereof. The Navy shall either appreach Accounting in writing or provide
written notice providing reasonable detail of itgextions to or queries of the Accounting within
forty-five (45) days of receipt thereof, providdtat the Navy’s failure to respond within such
forty-five (45) day period shall be deemed conselfitthe Navy objects to the Accounting, it
may determine to exercise its audit rights purst@&ection 4.3.8.

4.3.6.2 Marina Property Accounting The Authority shall determine
on a quarterly basis all gross revenues and retatpdnses associated with the Marina Property,
and shall prepare a reasonably detailed staterhemtiisg all net revenues received by Authority
from the Marina Property. Authority shall providecopy of such Marina Property statement to
the Navy along with each accounting in a timely mean

4.3.7 Reconciliation

4.3.7.1 Reconciliation of Final IRR The Authority shall, within one
hundred and eighty (180) days after the TerminabDae, submit a Final IRR Statement and
Accounting to the Navy, showing the Developer's IRR the entire term of the Project (the
“Final IRR”) and all payments of Additional Consideration read the Navy hereunder. The
Final IRR Statement and Accounting shall be pertadnand certified by an independent
Certified Public Accountant in accordance with aygrate industry standards. If the Final IRR
Statement and Accounting discloses that the FRRBI éxceeded 18% but payments to the Navy
of First Tier Participation were less than $50 iwil| the Authority shall pay to the Navy the
amount necessary to reduce the Final IRR to 18%losg as the total of all First Tier
Participation payments do not exceed $50 millidhthe Final IRR Statement and Accounting
discloses that the Final IRR exceeded 22.5%, bympats to Navy of Second Tier Participation
hereunder totaled less than 35% of Net Cash FlowhfProject above a 22.5% Final IRR, then
Authority shall cause to be paid to Navy the amairitet Cash Flow necessary to raise the total
of Second Tier Participation payments to equal 35%ll Net Cash Flow above a 22.5% Final
IRR.

4.3.7.2 Reconciliation of Redesign Cost®ithin one hundred eighty
(180) days after completion of all planning, eetitient, design and rebuilding work required
under the Redesign Plan, as evidenced by City smoep of all public improvements and final
building inspection sign-off for all improvements @entified in the Work Program, Authority
shall provide Navy with a statement that includesaacounting of all Redesign Costs actually
incurred by Developer and Authority, and a statenwnthe amount of credit against Initial
Consideration actually taken by Authority. The @aating shall be performed and certified by
an independent Certified Public Accountant in adaoce with GAAP. To the extent that the
amount of the credits taken against Initial Consitlen exceeds the actual Redesign Costs
shown on the statement, Authority shall promptlyssathe Navy to be paid the difference. If
the amount of the credit against Initial Considerats less than the actual Redesign Costs as
shown on the Statement, then Authority shall bemgéed to continue to credit Initial
Consideration and Additional Consideration untié tantire actual Plan Redesign Costs are
recovered. The Navy is not responsible for RedeSigsts that exceed the Initial and Additional
Consideration.
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4.3.8 Audit Rights The Navy shall be entitled from time to timeatadit the

Developer’s books, records, and accounts pertaituirige Net Cash Flow and all components
thereof, the payment of Additional Consideratiom dhe calculations, payments and credits
relating to the Redesign Costs. Such audit stektdnducted during normal business hours
upon ten (10) business days notice at the pringijaale of business of the Developer and other
places where records are kept. The Navy shalligeate Developer with copies of any audit
performed. If it shall be determined as a resu#iuzh audit that there has been a deficiency in
the payment of any Additional Consideration or aerecredit against Initial Consideration,
the Authority shall immediately pay any such defi@y with interest at the Default Interest
Rate. In addition, if it shall be determined aseault of such audit that an Accounting has
understated the Net Cash Flow for the applicabte@éy more than five percent (5%), the
Authority or the Developer on behalf of the Authiprishall be required to pay, in addition to
interest as aforesaid, all of the Navy’s costs exjgenses connected with the audit or review of
Developer’s accounts and records for the Projadtsuch payments shall be paid within thirty
(30) days of receipt of written notice to the Auihp of such underpayment and such audit
costs shall not be allowed as a Development Cost.

ARTICLE 5
CONTROLS

5.1 Horizontal Development ProcessThe Parties acknowledge that the transaction
contemplated by the DDA anticipates that the Dgwedowill (among other things) construct
certain infrastructure improvements and otherwispare the Navy Real Property to be divided
into Lots that will be offered for sale or groundase for the development of the vertical
improvements. As described below, the sale pricgground lease value of Lots shall be
determined in accordance with this Article.

5.2 Sale or Ground Lease of Commercial Lots

5.2.1 Development by Developer of Critical Commercial 4 otThose Lots
designated for commercial use or development inlthstrative Land Use Plan (collectively,
the “Commercial Lots”) will be divided into two groups. The first grpu(the ‘Critical
Commercial Lots"), consists of Block M-1 and Buildings 1, 2 andwi)ich will be developed
by Developer pursuant to the terms of the DDA. é&eper may ground lease or purchase (as
the case may be) up to one hundred percent (100%heoCritical Commercial Lots in
accordance with this Section 5.2.1. The secondii®GNon-Critical Commercial Lots”)
consists of all other Commercial Lots including amfythe Critical Commercial Lots that
Developer elects not to develop, to the extent iggchunder the DDA. If Developer by itself
or in joint ventures with other development pargndevelops the Critical Commercial Lots,
the sales price or capitalized ground lease renth@ case may be) for the Critical Commercial
Lots purchased by or ground leased to Developgh@rDeveloper joint venture entity (the
“Critical Commercial Lots Payment’) shall be derived from a pro-forma (including the
financial model of any vertical development thajuiees a subsidy) prepared by Developer at
the approval by Authority of the Sub-Phase apphcatiescribed in the DDA that contains the
applicable Critical Commercial Lot, showing readuea detail of projected revenues,
expenses, subsidies and/or target returns assciaith the Critical Commercial Lots,

21

4846-8918-9896.5



OCoO~NOOUIE WNPE

acknowledging that to the extent that the Criti€@dmmercial Lots require subsidy for
development, the Critical Commercial Lots Paymenalyrbe $0.00. Developer will provide

this information to an independent appraiser arall skquest a letter report confirming the
appropriateness of Developer's assumptions and lesioos related to the Critical

Commercial Lots. No potential or actual investoterder shall be prohibited by an exclusivity
agreement between the Developer and other investolenders from participating in any
financing of any Commercial Lot or any other comanrproduct type developed by parties
other than Developer.

5.2.2 Transfer by Developer of Developed Ciritical ComnedrcLots
Developer or the Developer joint venture entity@eping the Critical Commercial Lots may,
in its sole discretion, subsequently transfer (e term is defined in the DDA) any of the
developed Critical Commercial Lots (thBéveloped Critical Commercial Lots) to a third
party, provided, however, that any and all revermeegived by Developer or the Developer
joint venture entity arising from or associated hwihe transfer of the Developed Critical
Commercial Lots shall be treated as Gross Revehessunder. Transfer of the Developed
Critical Commercial Lots shall be by sale, or bygwound lease or assignment of ground
lease, provided, however, with respect to the frasfer of a ground lease by Developer, the
transferee shall be required to pay a transfer payrinased upon the fair market value for the
right to occupy the applicable Developed Criticain@nercial Lot on the terms and conditions
of the ground lease. A joint venture entity in @hiDeveloper holds an ownership interest
may purchase the Developed Critical Commercialdmat in such case, the transfer price shall
be determined in accordance with the Appraisal &®aescribed in Section 5.4 hereof. If
Developer elects to sell the Developed Critical Gmrcial Lot a to a third-party entity (such
parcel, a Non-Developer Critical Commercial Lot"), the transfer price shall be determined
by Auction pursuant to the Auction process appliealb Commercial Lots, as set forth in
Section 5.2.4 below.

5.2.3 Sale or Ground Lease of Non-Critical CommercialsL oAt such time as
deemed appropriate by the Authority and Developesymnt to the terms of the DDA, the
Authority shall convey to Developer the Non-CriticGommercial Lots. Upon such
conveyance, Developer shall be required to offeAbgtion the Non-Critical Commercial Lots
for sale or sub-ground lease or assignment of grdease (as applicable).

5.2.4 Auction Process for Commercial LotsThe Auction for a Non-Critical
Commercial Lot shall set a minimum bid price basedthe pro-forma prepared by the
Developer at the approval of each applicable Suds@happlication(as confirmed by an
appraiser letter described in Section 5.2.1) . TWheimum bid price shall be set for the
Auction for a Non-Developer Critical Commercial Lohmediately prior to the applicable
Auction. The pool of qualified bidders in the Auction afyaNon-Critical Commercial Lots or
any Non-Developer Critical Commercial Lots shall 8etermined by the Authority and
Developer prior to the applicable Auction basedtlos Auction Bidder Selection Guidelines
applicable to Commercial Lots (attached heretoxdstit S-2. The pool of qualified bidders
in the Auction of any Non-Critical Commercial Lotr cany Non-Developer Critical
Commercial Lot and the minimum bid price for the can of Non-Developer Critical
Commercial Lots shall be provided to the Navy astelO days prior to the applicable Auction.
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If no qualified bids are received for the Non-Qdti Commercial Lots, Developer and/or its
affiliates will have the option to purchase suchr@uercial Lot(s) based upon an appraisal in
accordance with Section 5.4 hereof. If Developeesdnot exercise the option to purchase
unsold Non-Critical Commercial Lot(s), the Authgriand Developer shall mutually agree
upon a new minimum bid price to be used in a newtidn, which may take the form of
adjustment to the pro forma minimum bid price orampraisal. In such case, the Authority
shall cause Developer to re-bid the Non-Criticalm@weercial Lot at such time deemed
appropriate by the Authority and Developer pursuarihe terms of the DDA. If no minimum
bids from qualified bidders are received for thenN2eveloper Critical Commercial Lots that
are acceptable to Developer, Developer shall restér right to withdraw the Non-Developer
Critical Commercial Lot from sale and re-bid therNDeveloper Critical Commercial Lot at
such future time deemed appropriate in accordanitetiae terms of the DDA.

5.3 Sale of Market Rate LotsThose Lots identified on the Illustrative LanddJPlan
as appropriate for the development of residentmtisuthat are sold or leased at predominantly
market rates (theMarket Rate Units”) shall be referred to in this Agreement as theatket
Rate Lots.” Developer may purchase Market Rates lfot up to sixty percent (60%) of the
Market Rate Units (theDeveloper Lots), at a purchase price established by the Applraisa
Process described in Section 5.4. Market Rate footapproximately twenty percent (20%) of
the Market Rate Units shall be available for puseh@at a purchase price established by the
Appraisal Process set forth in Section 5.4) bytjaientures in which the Developer or its
affiliates have no more than a fifty percent (508®)nership interest and under which a non-
affiliated joint venture partner exercises managanmntrol as the “managing partner” (or
member, as the case may be) of the joint ventuity €oollectively, the JV Lots”). In order to
ensure that the Developer Lots and JV Lots are abfdir market value, Market Rate Lots for
approximately twenty percent (20%) of the MarketteR&nits will be offered for sale via
Auction (collectively, the Residential Auction Lots’) in accordance with Section 5.5. No
potential or actual investor or lender shall bengsited by an exclusivity agreement between the
Developer and other investors or lenders from @@dting in any financing of any Market Rate
Lot or any other residential product type developggarties other than Developer.

5.3.1 Developer Lots Unless otherwise agreed upon by the Partiefair t
reasonable discretion, no more than one-third ®bveloper Lots (which also equals 20% of
the Market Rate Lots) can be sold directly to Depel, and the balance of the Developer Lots
may be sold to an entity or entities comprisedoohe or all of the same partners as Developer,
but having a materially different capital structufean Developer, in accordance with the
Appraisal Process. Concurrent with the sale of Beyeloper Lot to an entity or entities
comprised of some or all of the same partners a®IDger, but having a materially different
capital structure than Developer, a duly authoriofficer of Developer shall provide the
Authority and Navy with a certified statement tlia¢ prospective purchaser has a materially
different capital structure than Developer. Forpmses hereof, an entity having a “materially
different capital structure” means an entity corsg@di of some or all of the same partners as
Developer but one in which there has been a cumalahange of at least 25% in the capital
positions of all the partners, and at least onthefpartners has changed its capital position by
at least 15%. Before the close of each Sub-Phakewwach Major Phase, the Developer will
provide to the Authority and Navy a list of equitwestors for that Sub-Phase. During the
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implementation of any Sub-Phase, Developer willvige to the Authority and Navy
immediately prior to the sale of any parcels taa#filiate of Developer or the equity investors
of that Major Phase, a notice of such affiliateesahich notice shall describe why the sale is
permitted under the terms of this Agreement. Ptrthe close of any sale directly to
Developer, the Authority shall cause Developer tovgle to the Navy a letter from a real
estate broker or licensed real estate professfanaliar with the Bay Area market who is not
an affiliate of the Developer and has no equityestment in the Developer in such Sub-Phase,
finding that acquisition and development of the kéarRate Lot by the Developer is
appropriate in the context of then-existing madaatditions. The basis of such findings could
include, but is not limited to, establishing a npraduct type, initiating or establishing the
development of a new phase in the Project, respgni changes in market conditions, or
other similar market-based factors. Any disputasireg out of this Section 5.3.1 shall be
referred to the arbitration process for other digspiset forth in Section 27.3.3 hereof.

5.4  Appraisal ProcessThe process described in this Section 5.4 (thpptaisal
Proces$) shall apply to the Pre-Closing Parcel, the Depefr Lots, the JV Lots and those
Developed Critical Commercial Lots and Non-Criti€@dmmercial Lots for which an appraisal
is required under Sections 4.3.5.1, 5.2.2 or 5.ZHe Authority and Developer shall confer and
select an appraiser from the Qualified AppraiseolPor each such Pre-Closing Parcel,
Developed Critical Commercial Lot, Developer LopmNCritical Commercial Lot or JV Lot to
be appraised. An appraisal used for the purposetefrmining the parcel sale price (or ground
lease rent, if applicable) shall be updated iflasaontract (or ground lease) for such parcel has
not been executed within one (1) year from the datbe appraisal.

5.4.1 Qualified Appraiser Pool Appraisals of the Pre-Closing Parcel required
to be appraised under Section 4.3.5.1, any Devdl@#ical Commercial Lots required to be
appraised by Section 5.2.2, the Developer Lots,-Qotical Commercial Lots required to be
appraised under Section 5.2.4 and JV Lots shatldnelucted by a qualified appraiser, which
for purposes of this Agreement and the DDA shallibned as an appraiser (i) licensed in the
State of California as a Certified General Appnagad holding the MAI designation from the
Appraisal Institute, (i) practicing or working fat least ten (10) years in either a national firm,
or regional firm based in California, (iii) who ot an affiliate of the Developer and has no
equity investment in the Developer or the Projagestors, (iv) who has particular experience
with coastal California real property transactiomsolving the Product Type that is the subject
of the appraisal, and (v) who has no conflict oferast as evidenced by contractual
relationships with Developer either existing ortie immediately prior 24 months, unless a
conflict waiver is obtained from the Navy. The tRes have agreed upon a list of pre-qualified
appraisers, which list is attached hereto as ExNilfthe ‘Qualified Appraiser Pool”). From
time to time, either Party may propose in writingatdd or subtract additional persons meeting
the above qualifications. If the Parties disagreea proposed addition or subtraction, then the
Parties shall follow the dispute resolution proaedset forth in Section 27.3.2.

5.4.2 Appraisal Instructions The selected appraiser shall appraise the
applicable Pre-Closing Parcel, Developer Lot, J\, Ion-Critical Commercial Lot (to the
extent subject to appraisal under Section 5.2.9eweloped Critical Commercial Lot (to the
extent subject to appraisal by Section 5.2.2) aitij appraisal instructions by appropriate
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Product Type substantially in the form of thosacted hereto as Exhibit X-1 through Xab
the Parties hereto may agree to amend from timéne which agreement shall not be
unreasonably withheld, conditioned or delayed.anfExcess Land Appreciation Structure is
established in a Major Phase by Product Type, streitture will be deemed to apply to all
Market Rate Lots in the applicable Major Phase, &héd appraisal instructions shall
incorporate such termslf an Excess Land Appreciation Structure estabtisfer a Major
Phase is later revised in connection with a Suls@hia accordance with Section 5.6 hereof,
then such structure will be deemed to apply toMadrket Rate Lots in the applicable Sub-
Phase, and the appraisal instructions shall incatposuch terms.If material changes are
proposed to appraisal instructions, including agdions, special assumptions, limiting
conditions, hypothetical conditions, and other gdeastructions, the requesting Party shall
propose such amendment in writing, and, if thei®adisagree, they shall follow the dispute
resolution procedure set forth in Section 27.3.2.

5.4.3 Notification of Appraisal The Authority shall provide to the Navy
documentation of appraiser selection and appraisaiuctions prior to the commencement of
the appraisal and shall provide a copy of the ceteplappraisals promptly following
completion of all appraisals.

5.5  Auction Process for Residential Auction Lot3he Authority and Developer in
connection with the approval of each Major Phag®iegition, as described below in Section 5.6,
shall jointly determine the pool of qualified bidddor each Auction of an Auction Lot based on
the Auction Bidder Selection Guidelines for ResttirAuction Lots (attached hereto as Exhibit
S-1), as agreed upon by the Parties. In the evemjuatified third party bids are received at or
above the minimum bid price (as described in Sach®.3) for the Residential Auction Lots,
Developer and/or its affiliates will have the optido purchase such Auction Lot(s) at the
minimum bid price and any Residential Auction Lets acquired by Developer shall not be
deemed to apply against the percentage limits wikerapplicable to the Developer Lots or the
JV Lots. If Developer does not exercise the optionpurchase unsold Auction Lot(s), the
Authority and Developer shall mutually agree uponeav minimum bid price to be used in a
new Auction (the Re-Setting of the Minimum Bid Pric€’). The Re-Setting of the Minimum
Bid Price may take the form of adjustment to the fmrma minimum bid price or an appraisal.
All costs associated with the Auction shall be tiedeas Development Costs.

5.5.1 Timing of Residential Auction Lots SelectiorThe Residential Auction
Lots will be selected by mutual agreement by thehArty and the Developer prior to
approval of each Major Phase application.

5.5.2 Residential Auction Lots as BenchmarkBhe Auction Lot sales prices,
as deemed appropriate by the appraisers, and oglerant market data shall be used as
comparables in the appraisal process for the Dpeelbots and the JV Lots. The mix of
Product Types of the Market Rate Lots subject tatim shall roughly mirror that of the
Market Rate Lots to be allocated and sold in thajdviPhase, with a goal of selecting at least
one representative parcel for each Market RateProtiuct Type offered in that Major Phase.
For the purposes of this Agreement and the DDRrotluct Types' are defined as a
residential building with a typical unit count armhilding typology that allows general
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assumptions of construction costs. Examples di froduct Types are townhomes; low rise
(up to 70’ in height); mid rise (above 70’ and @125’ in height) and towers (above 125’ in
height).

5.5.3 Guidelines for Residential Auction Lots Selectiohhe distribution and
selection of the Residential Auction Lots shalld@sed on a principle of nondiscrimination.
The selected Residential Auction Lots shall be gahe representative of the average
advantages and disadvantages of the Market Ratetadie developed in that Major Phase.
Factors to be considered in such selection inclbdeare not limited to, parcel size, views,
proximity to parks, proximity to the transit centproximity to the Job Corps site, proximity to
the Bay Bridge, proximity to the retail core andpesure to wind (collectively, the
“Guidelines for Residential Auction Lot Selectiof), attached hereto as Exhibit FF

5.6  Major Phase Decisions Prior to approval of each Major Phase or SubsPha
application, as applicable, the decisions in thexten 5.6 (collectively, theMajor Phase
Decision$) shall be agreed upon by the Authority and theyédeper and notice thereof shall be
provided to the Navy as more fully described in teec 5.7 below. The foregoing
notwithstanding, pursuant to the DDA, the Developerthe Authority may, at its election,
request amendments of, or modification of, MajoasthDecisions in connection with each Sub-
Phase within the Major Phase and during the coofssach Sub-Phase. If the Authority and
Developer agree upon such amendments or modificatm the Major Phase Decision(s), notice
of such amendment or modification shall be provittethe Navy in accordance with Section 5.7
below and the Navy shall have an exercise any gigtitobjection to such amendment or
modification in accordance with Section 5.7 hereof.

5.6.1 Prior to approval of each Major Phase, the propokedtion of
Residential Auction Lots within that Major Phasesi®wn on a revised land plan for that
Major Phase showing the distribution of variousdeict Types.

5.6.2 Prior to approval of each Major Phase, the qualiions of Residential
Auction Lot bidders by Product Type for that Maj@hase based on the applicable Auction
Bidder Selection Guidelines.

5.6.3 Prior to approval of each applicable Sub-Phaseinmim bid prices for
the Residential Auction Lots and the Non-Criticaindnercial Lots located within that Sub-
Phase, which shall be based on the pro forma, dateg prior to approval of the application
for such Sub-Phase, as well as any Re-Settingedflihimum Bid Price, as described above.

5.6.4 Prior to approval of each Major Phase or Sub-PhéaseExcess Land
Appreciation Structure for that Phase for each &#ecbdype in such Phase. For purposes of
this Agreement and the DDA the “Excess Land App@mn Structure” is defined as the
structure, procedures and metrics of the then-ghega industry standard market based
participation in price appreciation greater tharefast at the time of such pad sale (if any) for
horizontal development land sellers.

5.7 Navy Objection Rights to Major Phase Decisions
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5.7.1 Notice The Authority shall send a notice to the Navy wniting
providing the details of the Major Phase Decisifihe “Major Phase Decision Notic®. The
Navy shall have the right to reasonably objectrig af the Major Phase Decisions (or any
component part thereof) if the Navy believes anyhef following is true with respect to the
Major Phase Decision at issue: (i) the mix of Paidlypes for the Residential Auction Lots
were not sufficient to achieve adequate benchmgrkor that Major Phase; or (ii) the
Guidelines for Residential Auction Lot Selectionre/@ot followed; or (iii) the Excess Land
Appreciation Structure is not commensurate withustdy practice, market based participations
for that Product Type in such Major Phase, or Shase as applicable; or (iv) the Auction
Bidder Selection Guidelines were not followed.

5.7.2 Right to Object The Navy shall have ten (10) business days from
certified receipt of the Major Phase Decision Netio object in writing, which grounds may
include failure to provide adequate informationes=ary for the Navy’s review, and any such
objection shall state with specificity the itemims to which the Navy objects or the items of
additional information reasonably requested by NaWailure to so object in writing within
such ten (10) business day period shall be deemesent. The Authority shall have five (5)
business days to respond to the objection or to tteeonfer, as more fully set forth in Section
27.2. If the Authority responds and the Partiesxdbreach agreement with one another after
such response, either Party can request to coafersét forth in Section 27.2.1). If a
conference is requested, the Parties shall conidr atempt to resolve the outstanding
objections within five (5) business days of thefeoence request. Failure to reach agreement
at such meeting shall be referred to the expeditegute resolution process set forth more
fully in Section 27.3.2.

5.8  Audit Rights and Reporting The Authority agrees to submit to the Navy athnua
audited financial statements specific to this Riojevithin thirty (30) calendar days of
completion of the annual audited financial statetsiewhich completion shall in no case be later
than ninety (90) calendar days after the end ofyeer being audited. The Navy shall have
commercially reasonable access to the Developertitas if the Navy needs clarifications
relating to the financial statements. Authority IElpaovide Navy with annual statements of its
records maintained pursuant to Section 5.13.2 heoeotified by Authority’s chief financial
officer or equivalent.

5.9 DDA Audit Rights and ReportingThe Authority agrees to provide the Navy with
copies of the DDA Reports and any audits prompggrutheir receipt by the Authority and
further agrees to cause the DDA to provide theofalhg audit rights and reporting requirements
for the benefit of the Authority and the Navy, pised, however, that the Navy shall treat such
information as confidential to the fullest extemrmitted under all laws, rules and regulations
applicable to the Navy related to public disclosoirénformation as long as such confidentiality
does not in any way limit the Navy’s remedies hackar:

5.9.1 The Developer shall provide to the Authority ane tNavy, within
ninety (90) calendar days after the end of each, yaaannual Accounting consistent with the
requirements of Section 4.3.6.1 annualized, indgdreports of Gross Revenues and
Development Costs, including Net Cash Flow, spedifby Major Phases and including a
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cumulative project level summary of IRR, executed the Developer’s Chief Financial
Officer, certified by the Developer and revieweddnyindependent accounting firm.

5.9.2 A summary pro forma (including the financial mods#l any vertical
development that requires a subsidy) will be agdcto the DDA as an exhibit and the budget
will be updated by the Developer prior to the apptoof each Major Phase or Sub-Phase
application and submitted to the Authority and levy for its review.

5.9.3 The pro forma budget will be updated by the Devetand submitted to
the Authority and the Navy annually in both a peshand electronic form. The electronic form
of the pro forma must be in Microsoft Excel 2007ter successor format.

5.9.4 The DDA shall provide the Authority and the Navy tiight, but not the
obligation, to audit the books and accounts oflegeloper no more frequently than once per
twelve (12) month period, unless such audit revaadsscrepancy in the calculation of Gross
Revenues and/or Development Costs or the Deveigpetherwise in material default of its
financial obligations under the DDA. The Authorityr the Navy, as the case may be, shall
bear all costs of such audit unless the resultiefudit demonstrate more than a five percent
(5%) discrepancy between the results of the aundittae annual financial statements provided
by the Developer. Payment by the Authority of auchhsts shall not be allowed as a
Development Cost if there is a discrepancy of nibea five percent (5%). All such reports
and audits are subject to the Authority’s obligatto treat such information as confidential to
the full extent permitted by law. The Navy shadlat such information as confidential to the
fullest extent permitted under all laws, rules aedulations applicable to the Navy related to
public disclosure of information as long as suchfictentiality does not in any way limit the
Navy’s remedies hereunder.

5.10 DDA Timelines The Authority shall provide a Schedule of Parfance
establishing commercially reasonable timelinescmmpletion of each Major Phase, subject to
industry standard force majeure provisions, ineigdiegulatory, economic and litigation force
majeure.

5.11 Limit on Soft Costs for Purposes of Calculating €ideration Except for a
reasonable limit on Developer management and omdrtfees as further provided herein,
Developer Soft Costs will not be capped, but wiél fubject to a “reasonableness” standard,
certain approval rights by the Authority, and sebj® audit by the Authority. The Authority
agrees that “reasonable” Developer’s Soft CostB beadefined as “incurred in a manner that is
consistent with an efficient, well-managed projeictomparable scope, duration and complexity
and is commensurate with market-based chargesituy ghrty providers for similar projects.”
Whether or not the Developer utilizes unrelatedrdtparty contractors for development,
construction and property management services, mactagement fees and costs will not exceed
market-based charges by third-party providers iimilar projects, taking into account the level
of project management, auditing and reporting nexpients. The Developer may provide such
management services internally, or through a coatlun of internal management services and
third-party management contractors not owned ortrotbed by Developer. For purposes of
determining Soft Costs for any particular scop&vofk, a construction management fee may be

28

4846-8918-9896.5



OCoO~NOOUIDE WNPE

included not to exceed the lesser of four percdft)(of Hard Costs or actual construction
management fees actually incurred for such scopeperty management fee may be included
not to exceed the lesser of two and one-half per@5%) of lease revenues or actual property
management fees actually incurred for such scope;aadevelopment/project management fee
not to exceed the lesser of three percent (3%) afdHCosts or actual development/project
management fees actually incurred for such scdipgiae actual and reasonable costs incurred by
Developer exceed the above limits, Developer, dralbe®f the Authority may submit a request
to the Navy to approve the increase of any applkctde to an amount equal to the actual cost.
Such requests shall be made in writing with appad@rsupporting documentation. Failure of
the Navy to respond in writing to any such requeshin thirty (30) days shall be deemed
consent. Navy's consent shall not be unreasonaithheld or delayed, and Navy shall make its
determination within thirty (30) days of Developmerfequest. If Navy requests additional
information as may be reasonably required to mé&keletermination within ten (10) days of
Developer’'s request, then Navy shall make its datetion denying or granting the request
within thirty (30) days after receipt of such atshal information. The Navy shall only deny its
consent if it reasonably determines, as evidencgedtd written determination provided to
Developer and the Authority, that the cost limitegdance is inconsistent with current market
standards as applied to the scope and nature ofPthgct and the fee limit request is
unreasonable under the circumstances. Any suckedance objected to by the Navy in
accordance with this Section shall not be incluae@®evelopment Cost

5.12 Limit on City Fees and Exactions The Authority shall limit City fees and
exactions to those fees and exactions as setifottte DDA, at the rate or amounts in effect as
of the date of the DDA for a period of time speagifin the DDA. The agreed upon development
fees and exactions for the Project will be fixed & specified period of time (through a
Development Agreement or other legally enforceabexhanism) and the application of new
fees and exactions and changes in City regulatioills be limited over the life of the
Development Agreement. To the extent legally pssibie, the DDA and Development
Agreement shall include certain limits on the autigoof the City and the Authority to impose
new or amend City laws and regulations that wouddeha material adverse effect on the
horizontal or vertical development by the DeveloperVertical Builders or the rights and
obligations of the Developer or any Vertical Buildender the DDA, Vertical DDA,
Development Agreement or other applicable transaati documents. Any City fees and
exactions in violation of these limitations will ingualify as Development Costs.

5.13 Economic Development Purpose&ny proceeds from a sale, lease, or equivalent
use of the Navy Real Property (i.e., any mechanighserves to accomplish the same purposes
of a sale or lease such as licenses, permits, ssioce agreements, etc.) received by the
Authority for the Navy Real Property during thestiseven (7) years after the recordation of the
first Quitclaim Deed for a part of the Navy Reabperty, must be used to pay the Navy the
Initial Consideration and the Additional Consideratas set forth herein, or to support long-term
job creation and the economic redevelopment ofietated to, the Navy Real Property. Tax
revenues shall not be construed to be proceedsdrsale, lease, or equivalent use of the Navy
Real Property.
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5.13.1 Examples of Allowable Uses of Proceedallowable uses of proceeds
pursuant to Section 5.13 include payment for, ésetfing the costs of public investment, for
the following purposes:

5.13.1.1 Land acquisition;

5.13.1.2 Road construction;

5.13.1.3 Transportation management facilities;

5.13.1.4 Storm and sanitary sewer construction;

5.13.1.5 Police and fire protection facilities and other lulacilities;
5.13.1.6 Utility construction;

5.13.1.7 Building rehabilitation;

5.13.1.8 Historic property preservation;

5.13.1.9 Pollution prevention equipment or facilities;

5.13.1.10 Demolition;

5.13.1.11 Disposal of hazardous materials generated by déomgli

5.13.1.12 Landscaping, grading, and other site or public sapments;
and

5.13.1.13 Planning for or the marketing of the redevelopmeamd reuse
of the Navy Real Property.

Other activities on the Navy Real Property that sstated to those listed above
(including, for example, new construction relateddb creation and economic redevelopment,
construction of affordable housing, environmentaiediation of the Navy Real Property,
environmental insurance, any other capital impromets required to support the economic
redevelopment of the Navy Real Property, managemedtleasing of the Navy Real Property
needed to market its redevelopment and reuse aplénmentation, oversight and regulation of
redevelopment of the Navy Real Property via anytre@ts with public or private entities) would
also be considered an appropriate, allowable usedf proceeds.

5.13.2 Records Consistent with standard accounting practicesa®mpurposes,
the Authority shall maintain adequate records amokb of account for income and expenses
related to the redevelopment of the Navy Real Rtgpdetailing transactions described in
Section 5.13 and Section 5.13.1. The Authoritylighr@vide the Navy with access to such
records and books of account and proper facilibesspection thereof at all reasonable times.
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5.13.3 Recoupment of Proceedd’he Navy may recoup all proceeds described
in Section 5.13, which have not been reinvesteallowable uses described in Section 5.13 or
Section 5.13.1. If recoupment is desired afteresg\of annual financial statements, the Navy
shall notify the Authority in writing that it intels to recoup proceeds in a specific amount,
describing why it believes that those proceeds mtdeen reinvested as required by Section
5.13 or Section 5.13.1. Within sixty (60) daysreteipt of such notification, the Authority
shall submit its response to the Navy. Withinsi¢@0) days of receipt of the Authority’'s
response or within sixty (60) days of the date Awhority’'s response was due under this
Section, the Navy shall issue its decision on tla¢ten, which shall be final and binding on the
Authority, subject to the dispute resolution prages contained in Article 27. The Authority
shall pay the amount of recoupment due within si89) days of final resolution of the
dispute.

5.14 Covenant of Good Faith and Fair Dealinghe Authority will provide that the
DDA will be subject to, and the Parties agree thad Agreement is subject to a covenant of
good faith and fair dealing.

5.15 Use of Pre-Closing Parcelf the Pre-Closing Parcel is conveyed to theh&uty
in advance of the Initial Closing and the Pre-GigsParcel includes the Historic District or
property that is or may be eligible for listing tire National Register pursuant to Section 3.2.2,
then the Authority may use the Parcel only for thoses allowed under that certain Master
Lease dated , until such time as thihohity pays the Pre-Closing Parcel
Consideration.

ARTICLE 6
CONTRACTS AND PERMITS

6.1 The contracts, permits, licenses, permits or ot#greements relating to Navy
Property that Authority agrees to assume on eaotePare limited to the following
(the “Contract Assumption List”)

[specifically list the assignable contract, pernoitagreements in this Section].

6.2 At the Initial Closing, the Navy shall assign toetiuthority the contracts,
licenses, permits or other agreements listed iti@e6.1.

ARTICLE 7
EASEMENTS AND OTHER SIMILAR INSTRUMENTS

7.1 Easements or Other Similar Instrumenfd each Closing, the Navy shall grant to
the Authority or reserve to itself the followingsemnents, licenses, rights of way, or other similar
instruments, as applicable, and at locations miytaald reasonably agreeable to the Parties and
adjusted from time to time.

7.1.1 Access Easements
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7.1.1.1 The Navy shall grant to the Authority non-exclusive
easements, licenses, rights of way, or other sinmistruments for ingress and egress on, over
and across existing roads on Navy owned Parcelgddestrian, vehicular and other access (the
“Road Easemenl) as required to connect the Authority owned Plr¢e each other and to
connect the Authority owned Parcels to publiclyessible roads adjacent to the Navy owned
Parcels (the Authority Access Easementy. At the Initial Closing, the Authority Access
Easements related to the FOST Parcel shall be ggrdot the area described in Exhibit 1-4
attached hereto, or to the extent mutually agregedhk Parties, in the applicable Quitclaim
Deeds or as a license, right of way, or other simihstrument. The Parties shall negotiate in
good faith subsequent Authority Access Easementserk to other Parcels prior to the
subsequent Closing of each such Parcel.

7.1.1.2 The Navy may reserve to itself, its successorsamsthns non-
exclusive easements or other similar instrumentsirfgress and egress on, over and across
existing roads on Parcels to be conveyed to thé@&kily for pedestrian, vehicular and other
access as required to connect the Navy owned Barcelch other, to connect the Navy owned
Parcels to publicly accessible roads adjacent éoRhrcel to be conveyed to the Authority
(“Navy Reserved Access Easemént The Navy may reserve non-exclusive easemantsher
similar instruments for access to third partiest thvan portions of the former Naval Station
Treasure Island, which were previously disposedmaf conveyed by the Navy, for ingress and
egress on, over and across existing roads on Bataebe conveyed to the Authority for
pedestrian, vehicular and other access as reqtorednnect third party owned parcels of real
property to public roads adjacent to the Parcddeéaonveyed to the Authority Third Party
Access Easemeil. The Navy Reserved Access Easement and Thirth Pe&cess Easement
are collectively referred to as th&ldvy Access Easements Such Navy Access Easements
shall be reserved or granted by the Navy substhnileconformance with the areas shown on
Exhibit 1-6.

7.1.1.3 The Authority Access Easements and Navy AccessnEass
shall include the following:

7.1.1.3.1 Each Party shall have the right, but not the
obligation, to access, repair and maintain suchklgpat its own expense, and to the extent that
such access, repair or maintenance does not irgexfeh the development or the environmental
remediation of any of its own property.

7.1.1.3.2 Use of existing roadways by the Parties to the
Authority Access Easements or Navy Access Easementleir successors or assigns, shall be
at the sole cost and expense of said Parties, theicessors and assigns, without any
representation or warranty on the part of the Bantegarding the condition or state of repair of
said roadways or any obligation to make, or ligpior, any alterations, improvements, repairs
or additions thereto.

7.1.1.3.3 The location of the Authority Access Easements
and Navy Access Easements will be adjusted frora tmtime as necessary to accommodate the
redevelopment activity. The Party on whose propére Authority Access Easements or Navy
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Access Easements exists (th©whner Property”) shall not redevelop, close, abandon,
reconfigure or replace existing roadways withinrs@asement in such a manner that would
unreasonably interfere with the ability of the athiarty to exercise its access rights to the
easement except where the Party on whose progetAdthority Access Easements or Navy
Access Easements exists provides the other Patty smitable comparable alternative access
over other areas of the Property. Where such eddpment, closure, abandonment,
reconfiguration or replacement is necessary to gondctions required by the redevelopment
that results in such roadway subject to this easeme longer providing the intended access or
otherwise ceasing to exist, the Authority Accessdf@ent or Navy Access Easements, as
applicable, shall be moved from time to time tdude, in the following order of priority either
(i) access over other improved roads that may exigshe Owner Property, (ii) access over other
unimproved roads that may exist on the Owner Ptgper (iii)) access over other unimproved
portions of the Owner Property. The adjustmerthefAccess Easements shall be completed by
revising the exhibits in the original Quitclaim Riseor other applicable instruments with written
approval by the Navy or the Authority. The appiovdl not be unreasonably withheld.

7.1.1.34 The Navy Access Easements shall continue until
such time as final subdivision maps are recordetlatendant street dedications provide public
access. The Authority Access Easements shallrmontuntil such time as either the Parcel is
owned by the Authority or final subdivision mapg aecorded and attendant street dedications
provide equivalent access.

7.1.2 Utility Easements Prior to the Initial Closing and any subsequent
Closing, as appropriate, the Navy shall grant t® &uthority on Navy owned Parcels, or
reserve to itself on Parcels being conveyed tAtldority, easements, licenses, rights of way,
or other similar instruments for the operation amndintenance of existing utilities, and
installation, operation and maintenance of all artipns of new utility systems on said Parcels
(“Utility Easements’). Such Utility Easements on Navy owned Parcelsy rha provided
pursuant to the Utility Agreement referenced inidet 9 hereof. Such Utility Easements on
Parcels being conveyed to the Authority shall bsemeed by the Navy substantially in
conformance with the areas shown_on Exhibit I[The location of the Utility Easements will
be adjusted from time to time as necessary to actmiate the redevelopment activity. The
Party on whose property the Utility Easements exise ‘Owner Property”) shall not
redevelop, close, abandon, reconfigure or replxigtieg utilities within such easement in
such a manner that would unreasonably interferk thig¢ ability of the other Party to exercise
its use of the utilities except where the Partywdrose property the Utility Easements exists
provides the other Party with suitable comparalitxraative utility service and easements over
other areas of the Property. Where such redeveadoprolosure, abandonment, reconfiguration
or replacement is necessary to conduct actionsreshjby the redevelopment that results in
such utility no longer providing the intended seevor otherwise ceasing to exist, the Utility
Easement, as applicable, shall be moved from tintarte to include, in the following order of
priority either (i) utilities in other improved rda that may exist on the Owner Property, (ii)
utilities in other unimproved roads that may existthe Owner Property, or (iii) utilities in
other unimproved portions of the Owner Propertyhe Bdjustment of the Utility Easements
shall be completed by revising the exhibits in dhniginal Quitclaim Deeds or other applicable
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instruments with written approval by the Navy oe tAuthority. The approval will not be
unreasonably withheld.

7.1.3 Assignable EasementsAs part of the Initial Closing, the Navy shall
assign to the Authority the assignable easemesdsesk, licenses and encroachment permits
held by the Navy over, under, or through non-Nawyned property necessary for the
operation, maintenance, or improvement of the Rtgpas listed on Exhibit I\1attached
hereto (the Assignable Easement}.

7.2  Cost of Work on the Easement$he cost of any work and improvements on the
easements shall be borne entirely by the Partyrtaddeg such work, except to the extent agreed
to in writing by the Parties. The cost of the @eion of surveys and legal descriptions of the
easements shall be borne by the requesting Padgpeto the extent agreed to in writing by the
Parties.

ARTICLE 8
CLOSING AND SETTLEMENT

8.1 Opening of Escrow On or before the Effective Date of this Agreemehe
Parties shall open escrow by depositing an execotgry of this Agreement with Title
Company. The Parties agree to jointly developasganstructions for the Initial Closing and
each subsequent Closing, if applicable. The Auyh@hall deposit the agreed upon escrow
instructions with the Title Company that shall ®as the instructions to the Title Company, as
the escrow holder, for each of the Closings contate@ hereby. The Navy and the Authority
agree to execute such additional escrow instrugtams may be appropriate to enable the Title
Company to comply with the terms of this Agreememgvided, however, that in the event of
any conflict between the provisions of this Agreemend any supplementary escrow
instructions, the terms of this Agreement shalltcan

8.2  Navy Deliveries. The Navy shall deliver to escrow at least five q&ays prior to
any Closing the following documents, as applicabidavy Closing Document¥), in a form
previously reviewed and approved by the Authordapd duly executed and authorized (and
acknowledged if necessary for recordation):

8.2.1 Quitclaim Deed(s) substantially in the form as feeth in Exhibit D-1,
Exhibit D-2, or Exhibit D-3 as applicable, attached hereto.

8.2.2 Final FOST(s), as appropriate for such Parcel($)et@onveyed at such
Closing that meet the conditions of Section 3.4d @aopies of all Regulatory Authority
approvals obtained for the applicable Parcel mdato the investigation and environmental
response for underground and above-ground petrolstonage tanks, and any releases of
petroleum, petroleum derivatives, petroleum frajoor any chemicals, compounds or
products that result from their degradation thaeintiee conditions of Article 18.
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8.2.3 BIll of Sale for the Navy Personal Property conwye the Authority
for such Parcel(s), in substantially the form setif in Exhibit H-1

8.2.4 Any appropriate instrument(s) assigning the Assurfb@mtracts and
copies of the Assumed Contract(s), as applicable.

8.2.5 Any Access Easement(s) required by the Authorithatirlg to such
Parcel(s), in accordance with this Agreement, wisichll be substantially in the form set forth
in Exhibit [-4.

8.2.6 Any Utility Easement(s) required by the Authoritglating to such
Parcel(s), in accordance with this Agreement, wisichll be substantially in the form set forth
in Exhibit I-3.

8.2.7 Any appropriate instruments assigning the AssignaBhsement(s)
required by the Authority in accordance with thigréement, which shall be substantially in
the form set forth in Exhibit 1-2

8.2.8 Any appropriate instruments assigning or replac¢iregNon-Assignable
Easements and perfecting the Unperfected Easemeogssary for electricity to be provided
to Treasure Island as required by Section 3.7.4r8df that the Navy has obtained.

8.2.9 Any LIFOC, easements, or other instruments that beayequired under
Section 3.12.

8.2.10 For the Initial Closing, a Utilities Agreement orubsequent
amendments, as the case may be, as set forthiakeAdt as applicable.

8.2.11 The Land Use Covenant, as applicable.

8.2.12 Such additional documents as may be required teecéscrow, under
this Agreement or by California law.

8.2.13 Representation to the Authority, in substantiale form set forth in
Exhibit N-1, stating that as of the date of Closing, the Nla&y the full capacity, right, power,
and authority to execute, deliver, and perform figeement pursuant hereto for the Closing
unless subsequently prohibited by law.

8.3  The Authority Deliveries The Authority shall deliver to escrow at leasef(5)
days prior to the Initial Closing and, to the extepplicable, any other Closings, the first
Installment Payment of the Initial Consideratiotygdale in accordance with Section 4.2 and the
following documents in a form previously revieweddaapproved by the Navy, and duly
executed and authorized (and acknowledged if nacged®r recordation) (the Authority
Closing Documentsy):
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8.3.1 Acceptance of Quitclaim Deed(s) substantially ada#h in Exhibit D-
1,Exhibit D-2, or Exhibit D-3 as applicable, attached hereto.

8.3.2 Acceptance of the assignment of the Assumed Cdatsabstantially in
the form attached hereto as Exhibit.BB

8.3.3 Any LIFOC, easements, or other instruments that beayequired under
Section 3.12.

8.3.4 For the Initial Closing, a Utilites Agreement, osubsequent
amendments, as the case may be, as set forthiakeAdt as applicable.

8.3.5 Any appropriate instruments assigning or replac¢iregNon-Assignable
Easements and perfecting the Unperfected Easemeogssary for electricity to be provided
to Treasure Island as required by Section 3.7.4r8df that the Authority has obtained.

8.3.6 Acceptance of any Access Easement(s) required by Atthority
relating to such Parcel(s) in accordance with Aggeement, which shall be substantially in the
form set forth in_Exhibit I-4attached hereto.

8.3.7 Acceptance of any Utility Easement(s) requiredhey Authority relating
to such Parcel(s) in accordance with this Agreem&hich shall be substantially in the form
set forth in_Exhibit I-3 attached hereto.

8.3.8 Acceptance of any Assignable Easement(s), Non-Aabilg Easements
and the Unperfected Easements required by the Atyheelating to such Parcel(s), in
accordance with this Agreement, which shall be suttglly in the form set forth in Exhibit I-
1, attached hereto.

8.3.9 Such additional documents as may be required teecéscrow, under
this Agreement or by California law.

8.3.10 Representation to the Navy, in substantially threnfget forth in_Exhibit
N-2, stating that as of the date of Closing, the Adtiadnas the full capacity, right, power, and
authority to execute, deliver, and perform this égnent pursuant hereto for the Closing
unless subsequently prohibited by law.

ARTICLE 9
UTILITIES AGREEMENT

9.1  Without limiting the Parties’ obligations under higreement, the Parties shall
execute and enter into an agreement that addressesgship and use of existing utilities by the
Parties in light of the Parties separate ownergtiiphe different Parcels of the Navy Real
Property (a Utilities Agreement’). The Parties shall enter into a Utilities Agneent related to
the conveyance of the FOST Parcel in substantiadyform attached hereto as Exhibit Bfthe
Initial Closing and shall enter into amendmentsdte (pursuant to the terms of the Utilities
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Agreement) at each subsequent Closing, as necessary

ARTICLE 10
TIME OF THE ESSENCE AND POSTPONEMENT

10.1 Time is of the EssenceThe Parties agree that a fundamental comporfehiso
Agreement is the timely disposal of the Navy Realperty by the Navy, which will permit the
economic redevelopment of the Navy Real Propeftgcordingly, the Parties agree that time is
of the essence in this Agreement.

10.2 PostponementA party who is subject to Excusable Delay in thefgrenance of
an obligation hereunder (including, without limitat, compliance with the Conveyance
Schedule), or in the satisfaction of a conditiorthte other Party’s performance hereunder, shall
be entitled to a postponement of the time for pemtnce of such obligation or satisfaction of
such condition during the period of enforced deltgibutable to an event of Excusable Delay.

10.2.1 Notice of Excusable Delay The Excusable Delay provisions of this
Section shall not apply unless (x) the Party sepkarely upon such provisions shall have
given notice to the other Party as soon as rea$pmpalssible, but in no event later than the
earlier of (i) thirty (30) days after obtaining kmedge of the beginning of an Excusable Delay
or (ii) the deadline for performance of the terrmyenant or condition of this Agreement that is
subject to the Excusable Delay, of such delay &edcause or causes thereof, to the extent
known, and (y) the Party claiming the Excusableaehust at all times be acting diligently
and in good faith to avoid foreseeable delays iriopmance, and to remove the cause of the
delay or to develop a reasonable alternative mefpsrformance.

10.2.2 Extensions Either Party may extend time for the other Party’'s
performance of any term, covenant or conditionhad Agreement or permit the curing of any
default upon such terms and conditions as it detexsnappropriate; provided, however, that
any such extension or permissive curing of anyiadr default shall not operate to release
any of the other Party’s obligations, nor conséitatwaiver of the extending Party’s rights with
respect to any other term, covenant or conditiothisf Agreement or any other breach of this
Agreement. The Parties may extend the time folop@ance by either or both Parties of any
term, covenant or condition of this Agreement bwrétten instrument signed by authorized
representatives of both Parties without the exeautf an amendment to this Agreement.

ARTICLE 11
ENVIRONMENTAL REPORTS

11.1 From and after the Effective Date, the Navy willkeavailable to the Authority
all known Environmental Reports prepared by ortfe Navy with respect to the Navy Real
Property that is subject to the Closing. The Audtlgoand its agents, its successors, and its
transferees, at their own expense, shall haveighe to inspect, review, and copy any or all of
the Environmental Reports within a reasonable tiemaé of providing notice to the Navy.
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11.2 The CERCLA administrative record component of thevibnmental Reports
shall be indexed and an up-to-date copy of thexrated the location of the records shall be
provided to the Authority prior to each Closing,nat cost to the Authority. The administrative
record shall be maintained by the Navy in the Saeg® area or at another location at or
proximate to the Navy Real Property.

11.3 The CERCLA administrative record will be maintainggthe Navy for a period
of ten (10) years following the date that the Ratcel is transferred to the Authority.

ARTICLE 12
DELIVERY OF THE NAVY REAL PROPERTY DOCUMENTS

12.1 From and after the Effective Date, the Navy willkeavailable to the Authority
for inspection and copying those surveys, soils gealogical reports, studies, assessments, test
results, well close-out reports, leases, licensssements, permits, contracts and other
documents relating to the physical or structurahposition of the Navy Real Property including
plans and specifications for buildings and othepriovements, drawings of underground utility
systems (including gas, sewer, water, electricat] selephone), personal property (including
executed and completed motor vehicle transfer ohewship forms) and any and all other
documents of material significance to the ownershge, management or operation of the Navy
Real Property (Navy Real Property Documents) which are physically located at the
following repositories: (1) Building 1, Treasurdaisd, and (2) Southwest Division of the Naval
Facilities Engineering Command, San Diego, CalifornThe Navy shall permit access to the
Authority to the identified repositories and sucthey locations that may be subsequently
identified for inspection and copying of any NavedR Property Documents available to the
Navy that are identified by the Authority relatedthe Navy Real Property. The Authority and
its transferees and agents, at their own expehsa#,lmve the right to inspect, review, and copy
any or all of the Navy Real Property Documents wigasonable prior notice to the Navy.
Nothing herein shall require the Navy to releasermation, documents, or databases to the
Authority or other parties that would be contraoythe Freedom of Information Act, that are
privileged, or that would in be in violation of fexl law.

ARTICLE 13
NAVY CARETAKER SITE OFFICE

13.1 Commencing on the date of the Initial Closing aodtimuing until the date that is
seven (7) years after the Initial Closing (unlessninated earlier by Navy), the Navy shall have
the right to occupy up to three thousand five heddi3,500) square feet of office space and up
to two thousand (2,000) square feet of spaceilisforage, which file storage may be located
in non-contiguous or non-adjacent spaces, for theyNaretaker site office (th&lavy Office”)
and six reserved parking spaces. At the Initias@ig, the Navy Office will continue to be
located in Building 1, as more particularly showm Bxhibit K-1 attached hereto and to the
extent practicable, Navy shall be permitted to rena its presently existing office space until
such space is required for implementation of thigdet. The terms of occupancy for the Navy
Office shall be substantially in the form of Exhil-2 attached hereto avy Office
Agreement). Navy shall be responsible for its cost of ititls serving the Navy Office, but the
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Navy Office Agreement shall otherwise be rent fimethe seven (7) year period. The Authority
shall have the right, from time to time during thdavy Office Agreement term, to relocate the
Navy Office to another location within Building X t one of the buildings known as the Great
Whites as more particularly shown on Exhibit KaBached hereto, or to any other adequate
location on Treasure Island or Yerba Buena Isldnd,giving Navy no less than three (3)
months’ prior written notice. The relocation prees shall be substantially equivalent in size
and dimensions to the then-existing premises butewhe office space shall be contiguous, the
relocated storage space may be located in one og nam-contiguous spaces. The Authority
shall bear any reasonable costs incurred by thédkitly to physically relocate Navy to any
relocation space, and shall be responsible forctst of standard tenant improvements for the
relocation consistent in quality with the Navy'srr@nt space in Building 1. Navy shall be
entitled at any time upon thirty (30) days prioitten notice to terminate the Navy Office. At
the expiration of the initial seven (7) year ocaupaperiod, the Navy may elect to terminate the
Navy Office Agreement, or to renew the Navy Offidgreement at fair market rent, to be
determined by the Authority based on the highedtlzest use permitted for the occupied space.

13.2 All personal property associated with the Navy €dfishall be excluded from
transfer until such time as the Navy Office Agreame terminated. Upon Navy Office
Agreement termination, the Navy upon its sole rigjdll determine excess personal property to
be made available to the Authority.

ARTICLE 14
NAVY REPRESENTATIONS

14.1 The Navy hereby represents to the Authority on anadf the Effective Date and
will represent as of the date of each Closing Hevis:

14.1.1 Execution of Agreement That the Navy has full capacity, right, power
and authority to execute, deliver and perform Agseement and all documents to be executed
by the Navy pursuant hereto, and all required actind approvals therefor have been duly
taken and obtained for the execution of this Agreiletn The Navy further represents to the
Authority that as of the date of Closing, the Nahall have full capacity, right, power and
authority to execute, deliver and perform this Agnent and all documents to be executed by
the Navy pursuant hereto for the Closing unlesssagirently prohibited by law. This
Agreement and all documents to be executed purhemeto by the Navy are and shall be
binding upon and enforceable against the Navy ao@ance with their respective terms.

14.1.2 Complete Information All known relevant Environmental Reports and
Navy Real Property Documents of material signif@arhave been made available to the
Authority for inspection and copying.

ARTICLE 15
AUTHORITY REPRESENTATIONS

15.1 The Authority hereby represents to the Navy thatod as of the Effective Date,
the Authority has full capacity, right, power anatteority to execute, deliver and perform this
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Agreement and all documents to be executed by thtokity pursuant hereto, and all required
action and approvals therefor have been duly takah obtained for the execution of this
Agreement. The Authority further represents toNay that as of each Closing, the Authority
shall have full capacity, right, power and authorib execute, deliver and perform this
Agreement and all documents to be executed by tithokity pursuant hereto, and all required
action and approvals will have been duly taken abthined for the Closing. The individuals
signing this Agreement and all other documents @begcor to be executed pursuant hereto on
behalf of the Authority shall be duly authorizedsign the same on the Authority’s behalf and to
bind the Authority thereto. This Agreement anddaltuments to be executed pursuant hereto by
the Authority are and shall be binding upon andemrgable against the Authority in accordance
with their respective terms.

ARTICLE 16
TITLE AND NAVY COVENANTS

16.1 From the Effective Date to the Closing, the Navalkshot do, permit, or agree to
sell, encumber or grant any interest in the NawypPBrty or any part thereof in any form or
manner whatsoever or otherwise perform or permyt art which will diminish or otherwise
affect the Authority’s interest under this Agreemenin or to the Navy Property or which will
prevent the Navy's full performance of its obligats hereunder, without the prior written
consent of the Authority except environmental iegtms or land use covenants consistent with
Section 3.4.2 as may be designated in the CERCL&ieof Decision, an approved Corrective
Action Plan or the FOST.

16.2 The Navy shall not remove or alter any Navy Persdfr@perty or Utility
Infrastructure that is intended to be transferrgdhis Agreement to the Authority, without the
prior written consent of the Authority, except whenoch removals or alterations are in
association with the Navy’s continuing obligatiamsgder CERCLA, 42 U.S.C. § 9601, et seq.

ARTICLE 17
ENVIRONMENTAL PROVISIONS

17.1 Navy Obligations Under 42 U.S.C. 8 9620(h) of CERCL The Navy Real
Property shall be conveyed subject to the Navy's$igabons with regard to Hazardous
Substances as set forth in CERCLA at 42 U.S.C.2@§(3).

17.2 CERCLA Access The Quitclaim Deeds shall include a clause gngnthe
United States accesghts to the Navy Real Propertyursuant to Section 120(h)(3)(A)(iii) of
CERCLA at 42 U.S.C. § 9620(h)(3)(A)(iiin any case in which remedial action or corrective
action is found to be necessary after the dateaisfer.

17.3 Lead-Based PaintThe Quitclaim Deeds shall incorporate the Leadd®l Paint
(hereinafter referred to a&BP”) Disclosure and restrictions required by 40 CFR4%.113, if
applicable, and other applicable authority. Thei®saagree that the Authority, or its successors
or assigns, will seek approval of a procedure thinotihe State of California whereby once the
LBP is removed from the Navy Real Property in caare with Federal and State standards,
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the LBP Disclosure and restrictions can be remdvech the Quitclaim Deeds in accordance
with the approved procedure. The Navy agrees epe@te with such procedure upon approval
by the State of California, and, if applicable rsajl amended Quitclaim Deeds as necessary.

17.4 Asbestos The Quitclaim Deeds shall include any notifioas or restrictions
concerning asbestos or asbestos-containing matgtid@CM ) that have been found on the
Navy Real Property, as described in fmeport name] dated the ~ day of |, 20XX, if
applicable. The Parties agree that the Authoatyifs successors or assigns, will seek approval
of a procedure through the State of California, iebg once the ACM is removed from the
Navy Real Property in compliance with Federal atateSstandards, the ACM notification and
any other ACM reference can be removed from thetg@@um Deeds in accordance with the
approved procedure. The Navy agrees to cooperi#tteswch procedure upon approval by the
State of California, and, upon removal, if applieabsign all amended Quitclaim Deeds as
necessary.

ARTICLE 18
PETROLEUM CORRECTIVE ACTION

18.1 The Navy represents that as of the Effective Dategs satisfied all requirements,
obligations and objectives included in the FFSRA #me current Petroleum Corrective Action
Plan as they relate to petroleum products, undamgtaand above ground storage tanks and
related piping, petroleum derivatives, fractionsl @aughter products (collectively, “Petroleum
Products”), except for YF-3, Site 25 and Site 6ichtshall be governed by Section 18.2 hereof.

18.2 The Navy shall satisfy all requirements, obligai@nd objectives included in the
FFSRA and the current Petroleum Corrective ActitanRas they relate to Petroleum Products
related to YF-3, Site 25 and Site 6 prior to Clgdior those parcels.

ARTICLE 19
COVENANT AGAINST CONTINGENT FEES

19.1 The Authority warrants that no person or agencyl®sesn employed or retained to
solicit or secure this Agreement upon an agreenmgnunderstanding for a commission,
percentage, brokerage, or contingent fee, excepong fide employees or bona fide established
commercial agencies maintained by the Authority tftee purpose of securing the successful
purchase of the Navy Property by the Authority.offa fide established commercial agencies”
has been construed to include licensed real estakers engaged in the business generally. For
breach or violation of the warranty, Navy has tightrto annul this Agreement without liability
or in its discretion to require the Authority toypan addition to the consideration, the full
amount of such commission, percentage, brokeragmmntingent fee.
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ARTICLE 20
NOTICES

20.1 Notices shall be deemed sufficient under this Agrert if made in writing and
delivered personally (including by messenger) ot 48/ United States registered or certified
mail, return receipt requested, postage prepaidbyarourier, postage prepaid and addressed to
the Parties at their respective addresses set batittw (or to any new or substitute address
hereinafter specified, in a writing theretoforeideded in accordance with the notice procedure
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set forth herein by the intended recipient of soolice), and the same shall be effective upon
receipt, if delivered personally or by messengetwo (2) business days after deposit in the mail

if mailed:

4846-8918-9896.5

If to the Authority:

With a copy to:

With a copy to:

If to the Navy:

Treasure Island DevelopmenttiAarity
City and County of San Francisco
City Hall, Room 448

1 Dr. Carlton B. Goodlett Place

San Francisco, CA 94102-410

Attn: Rich Hillis
Telephone: (415) 554-4082
Facsimile:

Email: Rich.Hillis2@sfgov.org

Office of the City Attorney
City and County of San Francisco
City Hall, Room 448
1 Dr. Carlton B. Goodlett Place
San Francisco, CA 94102
Attn: Eileen Malley, Deputy City Attorney
Telephone: (415) 554-6781
Facsimile: (415) 554-4755
Email: eileen.malley@sfgov.org

George R. Schlossberg, Esq.
Kutak Rock LLP
1101 Connecticut Avenue, N.W.
Suite 1000
Washington, DC 20036
Telephone: (202) 828-2418
Facsimile: (202) 828-2488
Email: george.schlossberg@kutakrock.com

Base Realignment and Closure
Program Management Office West
1455 Frazee Road
Suite 900
San Diego, California 92108-4310
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Attn: Director

Telephone: (619) 532-0992
Facsimile: (619) 532-0983
Email:

With a copy to: Base Realignment and Closure
Office of Counsel
1455 Frazee Road
Suite 900
San Diego, California 92108-4310
Attn:
Telephone:
Facsimile:
Email:

20.2 Either Party may direct in writing that any notides sent to additional parties.
The provision of notice to additional parties shastk make such additional parties third party
beneficiaries of this Agreement.

ARTICLE 21
PRIOR LIABILITIES

21.1 To the extent provided by law, the Navy shall reamaesponsible for all
liabilities, claims, demands, judgments, suitdgdition, amounts payable (collectivelypPre-
Closing Obligations’) against the Navy attributable to the Navy's donstion, installation,
placement, operation, maintenance, misuse, abaretdronfailure to maintain the buildings and
equipment and land during the period prior to theveyance of the Navy Real Property to the
Authority pursuant to this Agreement, and with relgep a separate lease, contract for caretaker
services, or other agreement, the Navy's respditgibnd the Authority’s responsibility for Pre-
Closing Obligations will be as set forth in thosedments. Except as otherwise provided in the
Quitclaim Deeds, the Authority shall notify the Naof the existence or occurrence of any such
Pre-Closing Obligations of which it has knowledgsfisiently in advance of the scheduled
Closing date to allow disposition thereof, if nesa@y, and shall cooperate with the Navy in the
disposition thereof prior to the scheduled Closiatg.

ARTICLE 22
AUTHORITY’S AVAILABILITY OF FUNDS

22.1 Except for the Authority’s recoupment obligatiors set forth in Section 5.13.3
and the Authority’s obligation to provide security the payment of the Initial Consideration as
set forth in Section 4.2.6 of this Agreement, thehall be no obligation for the payment or
expenditure of money by the Authority under this régment unless there is a valid
appropriation from which the expenditure may be enahd that unencumbered funds are
available from the appropriation for the expenditur
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ARTICLE 23
FINALITY OF CONVEYANCE

23.1 Possessian Upon each Closing, the Navy shall immediatelyivée to the
Authority possession of the Navy Real Property eyed at the Closing.

23.2 No Right of RescissianThere shall be no right of rescission in the Was to the
Navy Real Property, or any portion thereof, onceveyed to the Authority. The foregoing shall
not be interpreted to limit any future exerciseha power of eminent domain by the Navy.

ARTICLE 24
LIABILITY FOR ENVIRONMENTAL CONTAMINATION

24.1 Notwithstanding any other provision of this Agreemjeand except as set forth
specifically in any Quitclaim Deeds, leases, li@nsand the Caretaker Agreement, or other
agreement between the Authority and the GovernnibatAuthority does not hereby assume
any liability or responsibility for environmentaimpacts and damage caused by the use of
Hazardous Substances and petroleum products byhited States, its contractors, agents or
assignees, on any Parcel or adjacent to it pritihéadate of conveyance. The Authority has no
obligation under this Agreement to undertake thiermee of any claim or action, whether in
existence now or brought in the future, or to caridany cleanup or remediation action arising
out of the use or release of any Hazardous Sulegacpetroleum products, on or from any part
of the Property to the extent such claim or acaases out of activity by: (i) the United States
on the Property or adjacent to it, or (ii) durirfgetUnited States’ ownership of the Property
except as provided under leases, licenses, andatetaker Agreement entered into between the
Authority and the Navy prior to the Effective Dateor does the Authority hereby waive or
release any rights it may have under applicabledgainst the Government with respect to such
claims, actions, cleanup or remedial action.

ARTICLE 25
SHORT FORM NOTICE

25.1 Upon execution of this Agreement, the Authority addvy shall execute the
Short Form Notice of Conveyance attached heret&xdsbit M. The Short Form Notice of
Conveyance shall be recorded in the Official Resaflthe City of San Francisco immediately
following the execution of this Agreement. The 8Heorm Notice of Conveyance shall include
the following language: From the Effective Datetlms Agreement through the Initial Closing
and any subsequent Closings, the Navy shall nahipeagree to sell, encumber or grant any
interest in the Navy Real Property or any parteébéin any form or manner whatsoever, or
otherwise perform or permit any act that will dimsim or otherwise affect the Authority’s interest
under this Agreement or to the Navy Real Propestywhich will prevent the Navy’s full
performance of its obligations hereunder, withdwg tritten consent of the Authority, except
environmental restrictions or land use covenantssistent with the Agreement as may be
designated in the CERCLA Record of Decision, anregd Corrective Action Plan or the
FOST.

44

4846-8918-9896.5



OCO~NOOUITEWNPE

25

26
27
28
29
30
31
32
33

34
35
36
37
38
39
40
41

42

ARTICLE 26
FURTHER ASSURANCES

26.1 The Parties acknowledge that it is their mutuaknitto effectuate an orderly,
amicable, and expeditious transfer of the Navy Rraperty from Navy to the Authority and
that, toward that end, (i) any or all ambiguitiesrdin shall, to the extent practicable, be
construed in the way most liberally conducive te #foresaid conveyance, (ii) neither Party
shall be considered the drafter of this Agreemerany of its provisions for the purposes of any
statute, case law, or rule of interpretation or starction, that would or might cause any
provision to be construed against the drafter ef Algreement, and (iii) the Parties agree to
execute, deliver and perform under the terms oh sather documents as their respective legal
counsel may deem necessary or appropriate to effegurposes of this Agreement.

ARTICLE 27
DISPUTE RESOLUTION PROCEDURES

27.1 Resolution of Certain Disputes Any other provision of this Agreement
notwithstanding, (i) disputes identified in Secti@7.3.2 shall be resolved by non-binding
arbitration in accordance with the expedited dispigsolution procedure set forth in Section
27.3.2, and (ii) such other disputes under thisedgrent shall be resolved either by non-binding
arbitration in accordance with the non-binding &etion procedures set forth in Section 27.3.3
if the Parties mutually agree, or barring such rabigreement as to a particular other dispute, in
accordance with this Agreement and all applicades|

27.2 Good Faith Meet and Confer Requirement

27.2.1 With respect to any dispute regarding a mattentiied in Section
27.3.2, the Parties shall make a good faith etiontesolve the dispute prior to non-binding
arbitration. Within five (5) business days afteremuest to confer regarding an identified
matter, representatives of the Parties who aresgtasith decision-making authority shall meet
to resolve the dispute. If the Parties are unablesolve the dispute at the meeting, the matter
shall immediately be submitted to the expeditegulis resolution process set forth in Section
27.3.2.

27.2.2 With respect to any other dispute arising hereunter Parties shall
make a good faith effort to resolve the disputethie most expeditious manner possible.
Within five (5) business days after receipt of thatice of dispute, representatives of the
affected Parties shall meet to resolve the dispufethe Parties are unable to resolve the
dispute in good faith within ten (10) business daiter receipt of the notice of dispute, the
Parties shall either agree within ten (10) busirdsss after receipt of the notice of dispute to
proceed with the non-binding arbitration procedweisforth in Section 27.3.3, or barring such
agreement, either Party may proceed unilaterallyeasiitted by this Agreement or by law.

27.3 Dispute Resolution Procedures
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27.3.1 Arbiters The non-binding arbitrator &rbiter ) will be selected
by mutual agreement of the parties to be determinmethter than thirty (30) days prior to the
Initial Closing from a list of at least six (6) amg to ten (10pre-approved Arbiters from the
list attached hereto as Exhibit Ge ‘Pre-Approved Arbiters List”). The Arbiter will hear
all disputes under this Agreement unless the Arlgt@ot available to meet the time schedule
set forth herein, in which case the Parties magep direct the dispute to another Arbiter on
the Pre-Approved Arbiters List. If none of the Aebos listed is able or willing to serve, the
parties shall mutually agree on the selection ofAdbniter to serve for the purposes of this
dispute. The Arbiter appointed must meet the Arkit Qualifications. The Arbiters’
Qualifications” shall be defined as at least ten (10) years espee in a real property
professional capacity, such as a real estate agprdaroker, real estate economist, or attorney,
in the Bay Area. The Parties shall review the Rperoved Arbiters List on an annual basis,
determine the continued availability and willingads serve of each Arbiter, and may at that
time or from time to time, seek to add or subtatiters from the Pre-Approved Arbiter List,
by notice in writing to the other Party. Any suebtice will be accompanied by supporting
documentation of the new proposed Arbiter’'s quadifions or with the reasons for seeking to
remove an Arbiter from the Pre-Approved ArbiterstlLias applicable. The other Party shall
have fifteen (15) business days to respond in ngito such request, and failure to respond
shall be deemed consent. If the other Party ohjéloe Parties shall confer pursuant to Section
27.2.2 and thereafter such disputes (if still uolkesd after conferring) shall be referred to
arbitration pursuant to Section 27.3.2. Notwithdtag the foregoing, if based upon the annual
review or at any time during the Term, the Parbesome aware that an Arbiter has become
unavailable to serve in any prospective Arbitration has expressed an unwillingness to
continue to serve, the Parties shall replace thattéx with a new Arbiter mutually agreed-
upon by the Parties.

27.3.2 Expedited Dispute Resolution ProceduiEhe Parties hereby agree that
the following disputes shall be subject to thisedkped dispute resolution procedure: (i) Major
Phase Decisions (pursuant to Section 5.6 herenf)pioposed amendments to appraisal
instructions (pursuant to Section 5.4 hereof)) (roposed additions or subtractions to the
Qualified Appraiser Pool (pursuant to Section 5.#dreof); (iv) proposed additions or
subtractions to the Pre-Approved Arbiters List Guant to Section 27.3.1); (v) disputes related
to Redesign Work Program and Costs (pursuant ttidped.2.4); (vi) valuation of the Pre-
Closing Parcel (pursuant to Section 4.3.5.1); @J any matter the Authority in its reasonable
discretion believes has the potential to materiddéilay the Project.

27.3.2.1 The Party(ies) disputing any matter subject to #xpedited
dispute resolution procedure shall, within five fRjsiness days after submittal of the dispute to
non-binding arbitration, submit a brief with allpgporting evidence to the Arbiter with copies to
all Parties. Evidence may include, but is not t@dito, expert or consultant opinions, any form
of graphic evidence, including photos, maps or lgsapnd any other evidence the Parties may
choose to submit in their discretion to assistAhgiter in resolving the dispute. In either case,
any interested Party may submit an additional bwugthin three (3) business days after
distribution of the initial brief. The Arbiter theafter shall hold a telephonic hearing and issue a
decision in the matter promptly, but in any eventhim ten (10) business days after the initiation
of the non-binding arbitration, unless the Arbitetermines that further briefing is necessary, in
which case the additional brief(s) addressing @hbse items or issues identified by the Arbiter
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shall be submitted to the Arbiter (with copies lidParties) within five (5) business days after the
Arbiter’s request, and thereafter the Arbiter sialld a telephonic hearing and issue a decision
promptly but in any event within two (2) businessysl after submission of such additional
briefs, and no later than seventeen (17) businags dfter the initiation of the non-binding
arbitration. Each Party will give due consideratto the Arbiter’s decision prior to pursuing
further legal action, which decision to pursue Hertlegal action shall be made in each Party’s
sole and absolute discretion.

27.3.3 Non-Binding Arbitration Process for Other Disputes

27.3.3.1 Election to Participate in Non-Binding Arbitration If the

dispute is arising under this Agreement and isatbérwise subject to Section 27.3.2, and the
Parties so agree in accordance with Section 27%tR2e2Parties shall submit the dispute to non-
binding arbitration by notifying the Arbiter (seted as described in Section 27.3.1) of the
dispute within ten (10) business days after exjnatof the good faith meet and confer
provisions of Section 27.2. Thereafter, within {&0) business days, each Party to the dispute
shall submit to the Arbiter and serve on the otharty to the non-binding arbitration a short
statement of the dispute and a proposed discovetyhearing schedule.

27.3.3.2 Preliminary Hearing Within twenty (20) business days after
notice of the election to participate in non-birgliarbitration, the Arbiter shall conduct, either
telephonically or in-person, a preliminary hearingt the preliminary hearing the Arbiter shall
decide discovery and briefing issues and set datetjding a hearing date. In resolving
discovery issues, the Arbiter shall consider exgacly, cost effectiveness, fairness, and the
needs of the Parties for adequate information veigipect to the dispute.

27.3.3.3 Retention of Consultants The Parties by mutual agreement
may retain consultants to assist the Arbiter in ¢tbearse of Arbitration, if requested by the
Arbiter. In his or her request, the Arbiter shalbvide to all Parties to the dispute an explamatio
for the need for the consultant, the consultam&ntity, hourly rate, and the estimated costs of
the service. All Parties to the dispute must apgrthe retention of the consultant and, if
retention of the consultant is approved, Authordy,Developer on behalf of Authority, shall
contract with, if necessary, and pay the costshef tonsultant, subject to the provisions
regarding fees and costs set forth in Section 2h8low. The consultant’s cost shall not exceed
$10,000 without the prior written consent of thetiea to the dispute. All consultant costs paid
by Authority that are not credited against InitlAdditional Consideration in accordance with
Section 27.3.5 below shall be included as Developn@osts in calculating the Additional
Consideration.

27.3.3.4 Commencement of Non-Binding ArbitrationThe non-binding
arbitration hearing shall commence no later thays(60) days after the initial preliminary
hearing, unless the Parties to the dispute mutaagifge to extend the date or the Arbiter extends
the date.

27.3.3.5 Additional Procedural Requirements'he procedural rules of
the non-binding arbitration under Section 27.3.8llshe supplemented by any non-conflicting
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non-binding arbitration procedures of other altéugadispute resolution providers as may be
mutually agreed upon by the Parties from time moeti applicable to commercial non-binding
arbitration, and may be modified by agreement efRarties.

27.3.3.6 Decision of Arbiter The Arbiter shall make a written non-
binding advisory decision, specifying the reasamstiie decision, within twenty (20) calendar
days after the hearing. Each Party will give daesideration to the Arbiter’s decision prior to
pursuing further legal action, which decision toque further legal action shall be made in each
Party’s sole and absolute discretion.

27.3.3.7 Time Period to Complete Non-binding ArbitratiorThe non-
binding arbitration shall be completed within eighB80) calendar days of the preliminary
hearing, unless the parties to the dispute mut@agjhge to extend the date or the Arbiter extends
the date.

27.3.4 Additional Provisions Governing Non-binding Arbitien of Disputes

27.3.4.1 Disputes Involving Arbitrability of DisputesThe Arbiter shall
decide any dispute involving either the right tovdna disputed matter submitted to non-binding
arbitration or whether the matter is properly thibject of the expedited dispute resolution
procedure pursuant to Section 27.3.2. The Patdiesich dispute shall provide notice of the
dispute and submit in writing their respective fiosis regarding the dispute to the Arbiter. No
such submission shall exceed ten double spacedspagbe Arbiter shall make his or her
decision within five (5) days of the last submissio

27.3.4.2 No Res Judicata or Collateral Estoppel Effect Any
determination or finding of any non-binding arbiitba conducted pursuant to this Article shall
not have any res judicata or collateral estopp&cefin any other non-binding arbitration
conducted pursuant to this Article, or in any otlaetion commenced by any person(s) or
entity(ies) whomsoever in state or federal couhtetier or not Parties to this Agreement.

27.3.4.3 No Ex Parte CommunicationsNo Party or anyone acting on
its behalf shall have any ex parte communicatioti wie Arbiter with regard to any matters in
issue. Communications concerning procedural nsattech as scheduling shall not be included
in this prohibition.

27.3.4.4 Submission Unless otherwise directed by the Arbiter or
agreed by the Parties to a given dispute, thed3airivolved in the dispute shall strive to make
joint submissions to the Arbiter. The Arbiter shdétermine the schedule for the Parties’
submissions, the page and form limitations for ghbmissions, and the schedule and form of
any hearing(s).

27.3.4.5 Governing Law The Arbiter shall apply Federal laws and the
laws of the State of California, provided that e ievent of a conflict between Federal law and
the laws of the State of California, the Federal &nall govern.

27.3.5Fees and Costs Initially, Authority, or Developer on behalf of
Authority, shall contract directly with the seledtArbiter and shall be responsible for payment
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of the fees and costs of the Arbiter. The Autlyosttall have the right to credit against the next
payment of Initial Consideration (or if no paymetinitial Consideration remain due, then at
the next payment of Additional Consideration),fifiercent (50%) of the full amount of the
Arbiter's fees and costs, including the Arbitermsultant costs. Costs of the Arbitration
incurred by the Authority and not credited againgial or Additional Consideration shall be
included as Project costs in calculating the Addiil Consideration.

27.3.6 No Cessation of Work Pending Resolution of a DiespuPending the
decision of the Arbiter of any dispute submitted ttee Dispute Resolution Procedure
hereunder, the Parties agree that time is of teenee under this Agreement and the DDA and
the Project shall not cease or be delayed, unlesisoity in its reasonable discretion elects not
to proceed until such dispute is resolved. If Auity elects not to proceed with any aspect of
the Project during the pendency of a dispute, Auihshall notify the Navy of such election
promptly in writing. If Authority proceeds pendirg decision of the Arbiter, then, if the
parties mutually elect to accept the decision ef Ambiter, the Parties shall prepare a written
reconciliation of the amounts paid by the Partied should have been paid in accordance with
the decision of the Arbiter, and the Parties stiedh make any necessary adjustments between
them based on the reconciliation.

27.4 Institution of Legal Actions Either Party may institute legal action to cure,
correct or remedy any default, to seek resolutibramy dispute under this Agreement or to
obtain any other remedy consistent with the terfrikis Agreement.

ARTICLE 28
SURVIVAL AND BENEFIT

28.1 Continuing rights, interests, and obligations ot tRarties pursuant to this
Agreement shall survive Closing as provided in #hisgeement and the same shall inure to the
benefit of and be binding upon the respective ssgms and assigns of the Parties. Nothing in
this Agreement otherwise shall be construed agingeany rights of enforcement by any person
or entity that is not a party hereto, nor any rsgliterest, or third party beneficiary statusday
entity or person other than the Parties heretoe Aithority may assign its rights, interests, and
obligations under this Agreement to the City of Saancisco if the City of San Francisco
replaces the Authority as the designated and fégerproved Local Redevelopment Authority
under the Defense Base Closure and RealignmentfA&90, as amended.

ARTICLE 29
INTERPRETATION

29.1 The headings and captions herein are inserteddiovenient reference only and
the same shall not limit or construe the paragraphsections to which they apply or otherwise
affect the interpretation hereof.
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29.2 The terms “hereby,” “hereof,” “hereto,” “herein,’h&reunder” and any similar
terms shall refer to this Agreement, and the teharéafter” shall mean after, and the term
“heretofore” shall mean before, the date of thisefegnent.

29.3 Words of the masculine, feminine or neuter gendal snean and include the
correlative words of other genders, and words ifipgrthe singular number shall mean and
include the plural number and vice versa.

29.4 Words importing persons shall include firms, asatiens, partnerships (including
limited partnerships), trusts, corporations andaptbgal entities, including public bodies, as well
as natural persons.

29.5 The terms ‘“include,” “including” and similar termshall be construed as if
followed by the phrase “without being limited to.”

29.6 This Agreement shall be governed by and constroeatcordance with Federal
law and the laws of the State of California, pre@ddthat in the event of a conflict between
Federal law and the laws of the State of Califqrtiia Federal law shall govern.

29.7 Whenever under the terms of this Agreement the tioreperformance of a
covenant or condition falls upon a Saturday, Sundayoliday observed by the performing
party, such time for performance shall be extentbethe next business day. Otherwise all
references herein to “days” shall mean calendas.day

29.8 If any term or provision of this Agreement or thgpkcation thereof to any person
or circumstance shall, to any extent, be invalid umenforceable, the remainder of this
Agreement, or the application of such term or pmn to persons or circumstances other than
those as to which it is held invalid or unenfordeabkhall not be affected thereby, and each such
term and provision of this Agreement shall be vaid be enforced to the fullest extent
permitted by law.

29.9 Each and all of the recitals set forth at the beigigp of this instrument, and any
exhibits referenced herein and attached heretaneogporated herein by this reference.

ARTICLE 30
NON-DISCRIMINATION

30.1 The Authority covenants for itself, its successamd assigns and every successor
in interest to the Property hereby conveyed, or pas thereof, that the Authority and such
successors and assigns shall not discriminate tip®rbasis of race, color, sex, religion, or
national origin in the use, occupancy, sale ordeatthe Navy Real Property, or in their
employment practices conducted thereon. This aveshall not apply, however, to the lease or
rental of a room or rooms within a family dwellingnit; nor shall it apply with respect to
premises used primarily for religious purposese United States of America shall be deemed a
beneficiary of this covenant without regard to wiieetit remains the owner of any land or
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interest therein in the locality of the Navy Reabperty hereby conveyed and shall have the sole
right to enforce this covenant in any court of cetent jurisdiction.

ARTICLE 31
AVAILABILITY OF FUNDS

31.1 The Navy’s obligations under this Agreement arejesttbto the availability of
funds appropriated for such purpose. Nothing iis thgreement shall be construed as or
constitute a commitment or requirement that theyNahigate or pay funds in contravention of
the Anti-Deficiency Act, 31 U.S.C. Section 1341, thrat Congress, at a later time, will
appropriate funds sufficient to meet deficiencies.

ARTICLE 32
MODIFICATION; WAIVERS

32.1 This Agreement, together with all Exhibits heretontains the entire agreement
and understanding of the parties in respect tgthrehase and sale of the Navy Real Property,
and may not be amended, modified or dischargednayr any of its terms be waived except by
an instrument in writing signed by the Partieswaiver by a Party of a specific provision shall
not be deemed a waiver of any subsequent provisidre Parties hereto shall not be bound by
any terms, conditions, statements, warranties resentations, oral or written, not contained
herein.

ARTICLE 33
REMEDIES FOR NONPERFORMANCE

33.1 Inthe event a Party hereto fails to observe ofoper any of its obligations under
this Agreement or otherwise breaches this Agreenadter having been provided written notice
and failing to cure the default within thirty (3@ays after such notice, the other Party will be
entitled to exercise any and all of the remediesdbfeach which are provided herein, as well as
any other remedies to which the Party is entitledaw or in equity. Notwithstanding the
foregoing, the Authority shall not be liable for netary damages if it does not accept
conveyance of the Navy Real Property in a timelywnea. Notwithstanding the foregoing, the
sole and exclusive remedies for failure to satesfylosing Condition as described in Section 3.7,
shall be as set out in Section 3.8.1 and 3.8.2wNdtanding the foregoing, the sole remedy for
failure by the Navy to meet a Site 12 Performaneaddmark shall be set out in Sections 4.2.2.2
and 4.2.3 through 4.2.5, above.

ARTICLE 34
FAILURE TO INSIST ON COMPLIANCE

34.1 The failure of either Party to insist, in any onemnore instances, upon strict
performance of any of the terms of this Agreemdmlisnot be construed as a waiver or
relinquishment of such Party’s right to future penhiance of this Agreement, but the obligations
of the other Party with respect to such future grenance shall continue in full force and effect.
Whenever the terms of this Agreement call for ometyPto approve an action or make a
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determination before the other Party may undertakeerform such action, said approval or
determination shall not be unreasonably deniecetayed.

ARTICLE 35
RISK OF LOSS

35.1 From the effective date of this Agreement, the yPHren owning a Parcel shall
bear all risks of loss and damage due to casubky may be suffered by the Parcel(s).
Notwithstanding any such loss or damage, each kwod the provisions of this Agreement shall
remain unimpaired and in full force and effect.

ARTICLE 36
COUNTERPARTS

36.1 This Agreement may be executed in multiple coursesp and/or with the
signatures of the Parties set forth on differeghaiure sheets and all such counterparts, when
taken together, shall be deemed one original.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, the Parties, intending to be legally bound herdigve
caused their duly appointed representatives touadbis Agreement as of the Effective Date
set forth above.

WITNESS/ATTEST: THE UNITED STATES OF AMERICA
By: By:

Name:

Title: Real Estate Contracting Officer
WITNESS/ATTEST: THE TREASURE ISLAND

DEVELOPMENT AUTHORITY

By: By:
Name:
Title:

53

4846-8918-9896.5



WN PP

4846-8918-98965

EXHIBITS



OCoO~NO U, WNBE

EXHIBIT A
DEFINITIONS
“Accounting” has the meaning set forth in Section 4.3.6.1.
“ACM” has the meaning set forth in Section 17.4.
“Additional Consideration” has the meaning set forth in Section 4.3.1.
“Agreement” has the meaning set forth in the Preamble.

“Anniversary Date” means the first anniversary of the Initial Closiagd each
anniversary of such date thereafter; provided, hewethat if any Anniversary Date falls on
other than a business day, then the Anniversarg atthat year shall be the first business day
after the Anniversary Date.

“Annual” means a calendar year beginning on the Initial i@¢pdate and commencing
on each successive Anniversary Date and contirwmtiythe Termination Date hereof.

“Appraisal Process” has the meaning set forth in Section 5.4.
“Arbiter” has the meaning set forth in Section 27.3.1.
“Arbiters’ Qualifications” has the meaning set forth in Section 27.3.1.1.

“Assignable Easements’has the meaning set forth in Section 7.1.3.

“Assignment of Rents” has the meaning set forth in Section 4.2.6.
“Assumed Contracts” means the contracts, licenses and permits list&®ction 6.1.

“Auction” means any arm’s length transaction designed tamize revenues from the
sale of parcels to qualified bidders. Auction faten may include any industry standard
marketing approach or typical auction formats atryy sealed bid, sealed bid convertible or
online and may be left to the discretion of thetmuncbroker to determine the most appropriate
format given current market conditions. In no csisall an absolute auction, in which a parcel is
sold to the highest bidder regardless of price mserve auction, in which the seller reserves the
right to accept or reject the highest bid, be zeii unless agreed upon in advance by all Parties.
The Auction shall be managed by a qualified thiedty real estate broker unrelated to the
Developer or Authority, in a manner consistent witldustry practice for a non-distressed
offering of quality real estate that provides atm@amimum: (i) commercially standard due
diligence information and access, including, withbmitation, information regarding the site
and entitlements; (ii) iterative rounds of biddibg qualified bidders; and (iii) commercially
standard closing conditions and processes.

4846-8918-98965 A-1
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“Authority” means the Treasure Island Development Authority isB1successors and
assigns.

“Authority Access Easements’has the meaning set forth in Section 7.1.1.1.

“Authority Closing Documents” has the meaning set forth in Section 8.3.

“Authority Costs Payment” means the Authority’'s costs paid by Developer in
accordance with the terms of the DDA. BecauseAtlthority will use Marina Revenues to fund
the Authority’s costs, Developer’s obligation undlee DDA to pay for the Authority’s costs will
be reduced by Marina Revenues as more particudadgribed in the DDA.

“Authority Option” has the meaning set forth in Section 3.8.7.

“Caretaker Agreement” has the meaning set forth in the eighth Recitdl iarset forth
in Exhibit LL.

“CDPH” means the California Department of Public Health.
“CEQA” has the meaning set forth in the sixth Recital.

“CERCLA” means the Comprehensive Environmental Responsepétsation and
Liability Act, 42 U.S.C. § 9601, et seq.

“Certification” has the meaning set forth in the sixth Recital.
“City” has the meaning set forth in the first Recital.

“Closing” means the transactions by which the Navy Real Pryppa a portion thereof,
is conveyed by Quitclaim Deed by the Navy to thehiuity.

“Closing Conditions” has the meaning set forth in Section 3.7.
“Commercial Lot” has the meaning set forth in Section 5.2.1.
“Contract Assumption List” has the meaning set forth in Section 6.1.

“Conveyance Schedule’means the schedule for conveyance of the Navy Reglerty
to the Authority that is set forth in Exhibit R

“Credit Commencement Date” has the meaning set forth in Section 4.2.5.
“Critical Commercial Lot” has the meaning set forth in Section 5.2.1.
“Critical Commercial Lots Payment” has the meaning set forth in Section 5.2.1.

A-2
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“DDA” means the Disposition and Development Agreemesetredtinto by and between
the Authority and the Developer, dated as of , 20

“DDA Reports” means, collectively, the items set forth in Sectio9, Section 5.13.2,
and Section 5.13.3.

“Default Interest Rate” means an interest rate of three hundred (3003 Ipaénts above
the Interest Rate.

“Developed Critical Commercial Lot” has the meaning set forth in Section 5.2.2.
“Developer” means Treasure Island Community Development, Lh@ its successors
and assigns, or other such entity that is the madsteeloper, and expressly excludes the Marina

Developer.

“Development Agreement” means the Development Agreement entered into oy an
between the Authority and the City, dated as of , 20

“Development Costs” means all Hard Costs, Soft Costs, and Pre-Develop@ests,
except to the extent specifically excluded undés greement and specifically excluding any
costs, fees or charges related to debt financiagate not also Permissible Financing Costs.

“Developer Lots” has the meaning set forth in Section 5.3.

“‘DTSC” means the California Department of Toxic Substarientrol.

“Easements” means the interests in real property as set fartriicle 7.

“EBSs” has the meaning set forth in the third Recital.

“EDC” has the meaning set forth in the second Recital.

“EDC Application” has the meaning set forth in the second Recital.

“Effective Date” has the meaning set forth in the Preamble.

“EIR” has the meaning set forth in the sixth Recital.

“EIS” has the meaning set forth in the fifth Recital.

“Entitlements” means all land use approvals and entitlementsydimgdy all conditions
of approval and CEQA mitigation measures legaltyureed by the Authority, City or any other

Regulatory Authority as a condition to the subdoms of the Navy Real Property and
development of the Navy Real Property in accordavitethe DDA.

A-3
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“Environmental Reports” means the documents included in the CERCLA
administrative record for Treasure Island and Eonvimental Baseline Surveys (EBSs), FOSTSs,
FOSETSs, and any Environmental Services Cooper#geements, which documents include
Toxic Substances Control Act 15 U.S.C. 82601 et. slmpuments, radiological materials
documents, petroleum corrective action program ohaus, any lead-based paint and asbestos
surveys relating to the improvements on the Prgpartd any regulatory order or consent
agreement, and any supporting documents specyficfibrenced therein.

“Excess Land Appreciation Structure” has the meaning set forth in Section 5.6.4.
“Excluded Personal Property” has the meaning set forth in Section 3.1.3.

“Excusable Delay” means a delay in a Party’s performance of its albgs hereunder
that is caused by (a) acts of God, enemy actial, m@mmotion, fire, flood, earthquake or other
casualty; (b) strikes or other labor disputes I éxtent not resulting from the labor practices of
the Party claiming the benefit of the Excusableaygl (c) material shortages of or inability to
obtain labor or materials beyond the reasonabldraloof the Party claiming the benefit of
Excusable Delay (except to the extent caused byntemgligent act or omission or willful
misconduct of the Party claiming the benefit of &s&ble Delay); (d) unanticipated breakage or
accident to machinery, equipment or lines of pipspite reasonably diligent maintenance; (e)
materially adverse weather conditions to the extfest such conditions could not be reasonably
predicted or anticipated; (f) a delay caused bygfallly-imposed increased security measures that
require upgrades in threat condition or combatiegotism on the Property; (g) Litigation
Excusable Delays; and (h) Regulatory Excusabley3ela

“Exempt Transferee” has the meaning set forth in Section 3.8.7.

“FFSRA” means Federal Facilities Site Remediation Agreerdeated September 29,
1992, as may be amended, between the Navy andtdbe & California Department of Toxic
Substances Control PTSC”) and San Francisco Regional Water Quality ContBaard
(“RWQCB?”) setting forth the Navy's obligations to invesitg and remediate sites at the Navy
Real Property subject to the availability of funalsd other provisions of the FFSRA. In
addition, the FFSRA establishes the terms and t@ondi for DTSC and RWQCB approved
changes to schedules and penalties for failureget mnvironmental remediation schedules. The
current FFSRA is attached hereto as Exhibit O

“Final IRR” has the meaning set forth in Section 4.3.7.1.

“First Tier Participation” has the meaning set forth in Section 4.3.1.

“First Tier Payment” has the meaning set forth in Section 4.3.2.

“FOST” means a written determination by the Navy that mdétanay be transferred by
a Quitclaim Deed to the Authority in full compliamowith 42 U.S.C. 89620(h)(3)(A) or
89620(h)(4) of CERCLA and described in the thircci®gd. The FOST for the FOST Parcel is

set forth in_Exhibit Jattached hereto and made a part hereof.
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“FOST Parcel” has the meaning set forth in the fourth Recital.
“FSSR” has the meaning set forth in Section 3.7.1.2.

“GAAP” has the meaning set forth in Section 4.3.6.
“Government” means the United States of America.

“Government Real Property” means the real property owned by the United Stattes
America which includes real property under thesdiction, custody or control of the United
States Coast Guard, the United States Departmentabbr, and the Federal Highway
Administration, and specifically excludes the rpadperty, easements, rights of access or other
interests under the jurisdiction, custody, or cointf the Navy as specified in Section 3.1.1; and
(ii) real property owned by the State of Califorbapartment of Transportation.

“Gross Revenues”’means, for any period, all cash revenues recdiyethe Developer
from any source whatsoever, and whether colledtealgh or outside of escrow in connection
with all or any part of the Project, in each cageduch period, which shall include, the gross
proceeds of sale or transfer of the Lots or anyigorthereof, rents or other payments paid to
Developer as the master landlord under any groeadel or as a property manager under an
interim management agreement with the Authority éxisting facilities and open space,;
proceeds from the first sale of ground leases famaecing intended to capitalize ground value;
any damage recoveries, insurance payments or coradem proceeds payable to the Developer
with respect to the Project to the extent not athe used for repair or reconstruction of the
Property, all revenues derived from agreements hiwlwthe Developer is a party pursuant to
which the Developer participates in the proceedthefoperation or sale of any portion of the
Property sold to a Vertical Builder, the proceetlard proceeds from any assessment or special
tax districts formed for purposes of providing fesnidr costs associated with the Project, and
amounts paid to Developer from tax increment fim@gor other public financing, and grants
and tax credits to reimburse Developer for infiadtire or other qualifying costs. Gross
Revenues shall specifically exclude the proceedmngfcapital contributed to the Developer by
its partners or members or the proceeds of anyruaate to the Developer.

“Guidelines for Residential Auction Lot Selection” has the meaning set forth in
Section 5.5.3.

“Hard Costs” means Developer’s reasonable out-of-pocket codtsaly incurred in
connection with the construction of the Horizontalprovements (which include, without
limitation, construction of improvements by Deveton the Critical Commercial Lots to the
extent required under the DDA). Hard Costs incJudi¢ghout limitation, necessary permit fees,
bond premiums and similar fees and charges reqdoedhe construction of the Horizontal
Improvements.

“Hazardous Substance” means (A) any substance designated pursuant tmorsec
1321(b)(2)(A) of title 33, (B) any element, compdymixture, solution, or substance designated
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pursuant to section 9602 of title 42, (C) any hdaas waste having the characteristics identified
under or listed pursuant to section 3001 of thedSalaste Disposal Act [42 U.S.C. 6921] (but
not including any waste the regulation of which einthe Solid Waste Disposal Act [42 U.S.C.
6901 et seq.] has been suspended by Act of Congr@sany toxic pollutant listed under
section 1317(a) of title 33, (E) any hazardougpaltutant listed under section 112 of the Clean
Air Act [42 U.S.C. 7412], and (F) any imminentlyZaadous chemical substance or mixture with
respect to which the Administrator of the Enviromta¢ Protection Agency has taken action
pursuant to section 2606 of title 15. The termsdoet include natural gas, natural gas liquids,
liquefied natural gas, or synthetic gas usablefi@ (or mixtures of natural gas and such
synthetic gas).

“Historic District” means that certain real property described in lBkB-8, including
those buildings commonly known as Quarters 10 anttiBg 267.

“Horizontal Improvements” means demolition, grading, geotechnical improvesien
environmental investigation, environmental chanazation, regulatory agency coordination and
negotiation and environmental remediation for whi@aveloper's costs are not reimbursed
through an Environmental Services Cooperative Agezd or other Navy funds, infrastructure
and utilities, and all other improvements and eslatosts required to be performed or installed
by Developer pursuant to the terms of the DDA, udehg but not limited to, the preparation of
land for vertical development, public service armmmunity improvements, transportation
program improvements and subsidies, facilities aglipment, open space and parks
improvements and maintenance, rehabilitation abhis buildings, affordable housing program
and transition housing improvements.

“lllustrative Land Use Plan” means the lllustrative Land Use Plan attachedibe®
Exhibit Z and described in the second Recital.

“Infrastructure Financing District” means an Infrastructure Financing District formed
in accordance with the Infrastructure Financingtiis Act (California Government Code
Section 53395 et seq.), as amended from time ®. tim

“Initial Consideration” has the meaning set forth in Section 4.1.

“Initial Consideration Term” has the meaning set forth in Section 4.1.

“Initial Closing” means the date on which the first conveyance oHD8T Parcel by
Quitclaim Deed from the Navy to the Authority ocgum accordance with Article 3 hereof.

“Installment Payment” has the meaning set forth in Section 4.2.1.

“Interest Rate” means an annual interest rate which equals theesiteate payable on
ten year (10) Treasury Notes in effect as of theatimaéhat this Agreement is entered into plus
one hundred fifty basis points (150 bps), whicletast Rate will be locked for the duration of
this Agreement.
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4846-8918-9896.5



OCoO~NOOUIDEWNPE

“IRR” means the internal rate of return, annualizedyutaed on the Project’s Net Cash
Flow by the Excel 2007 “IRR” function using quaijeNet Cash Flows. The Project’s Net Cash
Flow shall be adjusted to show all costs incurnedhie quarter paid and all revenues in the
guarter received, provided that Pre-DevelopmentsCaxe applied as of the Initial Closing. An
example of the IRR calculation is attached herst&xhibit DD

“IRR Statement” has the meaning set forth in Section 4.3.2.
“JV Lots” has the meaning set forth in Section 5.3.

“Land Use Covenant” means that certain land use covenant(s) entitt@avé&nant to
Restrict Use of Property; Environmental Restricsibmegarding environmental restrictions,
entered into by the Authority and the State of fBafia Department of Toxic Substances
Control, that may be executed for a given Parcel.

“Late Payment” has the meaning set forth in Section 4.3.4.
“LBP” has the meaning set forth in Section 17.3.
“LIFOC” has the meaning set forth in Section 3.8.1.

“Litigation Excusable Delay” means any action or proceeding before any court,
tribunal, or other judicial, adjudicative or leg@lie decision-making body, including any
administrative appeal, brought by plaintiffs unigfed with the Party claiming the benefit of
Excusable Delay which both (1) (x) seeks to chagkethe validity of any action taken by the
Party claiming the benefit of Excusable Delay, unithg the Party’s approval, execution, and
delivery of this Agreement and its performance teder, or the performance of any action
required or permitted to be performed by the Padyeunder, or (y) seeks to challenge the
failure of any Regulatory Authority to issue, thanditions of, or the validity of any other permit
required to conduct the Party’s obligations undhés Agreement, an¢R) is reasonably likely to
prevent the Parties from timely performing its ghtions under this Agreement. Performance
by a Party hereunder shall be deemed delayed oe nmagossible by virtue of Litigation
Excusable Delay during the pendency thereof, artd anjudgment, order, or other decision
resolving such matter in favor of the Party whoseggrmance is delayed has become final and
unappealable. The Parties shall each proceedduighdiligence and shall cooperate with one
another to defend the action or proceeding or tdaker measures to resolve the dispute that is
the subject of such action or proceeding.

“Lots” means a building site to be prepared by Developed conveyed for
consideration to a third party or Developer affdigursuant to the terms of the DDA, including,
without limitation, the Commercial Lots.

“Major Phase” means each Major Phase of development identifigtie phasing plan
attached to the DDA.

“Major Phase Decision Notice”has the meaning set forth in Section 5.7.1.
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“Major Phase Decisions”has the meaning set forth in Section 5.6.

“Marina Developer” means Treasure Island Enterprises, LLC, its sgocgsand
assigns, or such other entity that is the masteanteand developer of the Treasure Island
Marina.

“Marina Project” means the redevelopment and operation of the Uireasland Marina
in accordance with a Lease Disposition and DeveypnmAgreement and a Ground Lease
between the Authority and the Marina Developer.

“Marina Property” means the property described_in Exhibiattached hereto which
will be used for the Marina Project.

“Marina Revenues” means minimum rent, percentage rent and any pidscé®m
refinancings, sales or subleases for the MaringeBtrthat are actually received by the Authority
under the terms of the Marina Ground Lease andfier Marina Lease Disposition and
Development Agreement. Marina Revenues shallnetide the amount of any rent credits that
the Marina Developer is entitled to receive untterterms of the Marina Ground Lease.

“Market Rate Lots” has the meaning set forth in Section 5.3.

“Market Rate Units” has the meaning set forth in Section 5.3.

“Multiple Conveyances” means a series of Partial Conveyances.

“Navy” has the meaning set forth in the Preamble.

“Navy Access Easementshas the meaning set forth in Section 7.1.1.2.

“Navy Closing Documents”has the meaning set forth in Section 8.2.

“Navy Office” has the meaning set forth in Section 13.1.

“Navy Office Agreement” has the meaning set forth in Section 13.1 andtélzed as
Exhibit K-2.

“Navy Personal Property” has the meaning set forth in Section 3.1.3.

“Navy Property” means, collectively, the Navy Personal Property e Navy Real
Property.

“Navy Real Property” means real property owned by the United Stateéroérica
under the jurisdiction, custody, and control of tNavy as specified in Section 3.1.1, and
specifically excludes the real property, easemaighis of access or other interests under the
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jurisdiction, custody, and control of the Unitect®s Coast Guard, the United States Department
of Labor, the Federal Highway Administration, ahd California Department of Transportation.

“Navy Real Property Documents”has the meaning set forth in Section 12.1.

“Navy Reserved Access Easementias the meaning set forth in Section 7.1.1.2.
“NEPA” has the meaning set forth in the fifth Recital.

“NEPA ROD” has the meaning set forth in the fifth Recital.

“Net Available Tax Increment Revenues”has the meaning set forth in Section 4.2.6.

“Net Cash Flow” meansGross Revenues received by the Developer from thged
less Development Costs paid by the Developer.

“Non-Assignable Easements’has the meaning set forth in Section 3.6.
“Non-Critical Commercial Lot” has the meaning set forth in Section 5.2.1.
“Non-Developer Critical Commercial Lot” has the meaning set forth in Section 5.2.2.

“Open Space Acres”’means those portions of the Navy Real Propertytified in the
lllustrative Land Use Plan as ‘Open Space’ or ‘RuBkrvices, Civic, Institutional’.

“Option Notice” has the meaning set forth in Section 3.8.7.

“Option Property” has the meaning set forth in Section 3.8.7.
“Owner Property” has the meaning set forth in Section 7.1.1.3.3.
“Parcel” or“Parcels” has the meaning set forth in the fourth Recital.

“Partial Conveyance” means a conveyance by deed from the Navy to thhohity of
any number of Parcels comprising less than theeesNtvy Real Property.

“Party” or*“Parties” has the meaning set forth in the Preamble.
“Performance Benchmark” has the meaning set forth in Section 4.2.2.

“Permissible Financing Costs” means debt service and required reserves for Mello-
Roos Bonds that are not withheld in such Mello-RBosds issuances; and debt service and all
other related financing costs, including, withouitation, bond issuance costs and fees, legal
fees, and bond marketing costs, actually incurretpamid by Developer to pay for certain public
facilities to be constructed on the Property, idatg a fire/police station and public parking
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garages, to the extent financed using public fiearghicles such as certificates of participation
or revenue bonds.

“Pre-Approved Arbiters List” has the meaning set forth in Section 27.3.1.

“Pre-Closing Parcel” means that parcel of Navy Real Property conveyedhe
Authority in advance of the Initial Closing for gEmal government, transportation and
infrastructure purposes

“Pre-Closing Parcel Consideration” means the value of the Pre-Closing Parcel
established pursuant to Section 4.3.5.

“Pre-Closing Obligations” has the meaning set forth in Section 21.1.

“Pre-Development Costs” means reasonable costs actually incurred and pad
directly related to the development, Entitlememguasition and implementation of the Project
incurred by Developer between the execution ofkelusive Negotiating Agreement between
Authority and Developer and the Initial Closingicluding architectural, engineering,
environmental, consultant, community outreach, llega other professional fees; real property
taxes and assessments; insurance expenses; titlsuamey, sales and marketing expenses;
project management costs, security and site maint®) fees and charges for bonds and
permits; and City cost reimbursements. The foligyshall not constitute “Pre-Development
Costs™ (1) Repayment of the principal, fees amdrest of any loan or other expense that is not
also a Permissible Financing Cost; or (2) distidng, preferred return or other capital return to
the members of the Developer. Pre-DevelopmentsCalsb includea compound return on all
such costs equal to 20% per annum. An examplaeotalculation of Pre-Development Costs
incurred prior to the Initial Closing is attachegréto as Exhibit KK

“Product Types” has the meaning set forth in Section 5.5.2.

“Project” means the mixed use development more particutbberibed in the DDA,
and expressly excludes the Marina Project.

“Property” means, collectively, the Government Real Propearti/tae Navy Property.
“Qualified Appraiser Pool” has the meaning set forth in Section 5.4.1.

“Quarter” means a three-month period commencing on the diagt of the Initial
Closing and continuing until the Termination Dagzdof.

“Quitclaim Deed(s)” means those certain recordable quitclaim deedsegamy the
Navy’s right, title, and interest to the Navy Ré&abperty, the Easements, or the Pre-Closing
Parcel to the Authority, in the forms attached teer@nd made a part hereof as Exhibit D-1,
Exhibit D-2, and_Exhibit D-3

“RACR” has the meaning set forth in Section 3.7.1.4.
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“Redesign Budget”has the meaning set forth in Section 4.2.4.
“Redesign Costs”’has the meaning set forth in Section 4.2.4.
“Redesign Plan” has the meaning set forth in Section 4.2.3.
“Redesign Trigger Event” has the meaning set forth in Section 4.2.3.

“Regulatory Authority” means any governmental agency having regulatoisdjation
over the Property to issue any required authoomatpproval or permit.

“Regulatory Excusable Delay” means delays by Regulatory Authorities in issuing
requisite approvals or consents beyond the reatonahtrol of the Party claiming the benefit of
Regulatory Excusable Delay, provided that the Palgiming the benefit of Regulatory
Excusable Delay is diligently proceeding to obtailh necessary approvals from Regulatory
Authorities. Without limiting the foregoing, Reg@ibry Excusable Delays shall not include
delays resulting from (i) the Party’s failure tongly respond to requests for information or (ii)
the Party’s failure to take actions or proceed mamner requested by the Regulatory Authority
that is consistent with industry standard practiaed Regulatory Authority requirements as
commonly applied for the intended land use for propwithin the jurisdiction of the applicable
Regulatory Authority.

“Remainder Parcel” has the meaning set forth in the fourth Recital.

“Reporting Period” has the meaning set forth in Section 4.3.2.

“Re-Setting of the Minimum Bid Price” has the meaning set forth in Section 5.5.

“Residential Auction Lots” has the meaning set forth in Section 5.3.

“Reuse Plan” has the meaning set forth in the second Recital.

“Road Easement” has the meaning set forth in Section 7.1.1.1.

“SEBS” has the meaning set forth in the third Recital.

“Second Tier Participation” has the meaning set forth in Section 4.3.1.

“Second Tier Payment” has the meaning set forth in Section 4.3.3.

“Site 12 Development Parcel’has the meaning set forth in Section 4.2.2.

“Site 12 Performance Benchmark”has the meaning set forth in Section 4.2.2.1.

“Site 12 ROD” has the meaning set forth in Section 4.2.2.1.1.
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“Site 12 ROD Notice” has the meaning set forth in Section 4.2.2.1.
“SHPQO” has the meaning set forth in the seventh Recital.

“Soft Costs” means Developer’'s reasonable out-of-pocket cogtsallyc incurred and
paid on or after the Initial Closing (except asevttise provided below or in Section 5.13) and
attributable to the following: designing the Honigal Improvements and improvements on the
Critical Commercial Lots; marketing and selling thas, including Auction costs; Entitlements;
architectural, engineering, consultants, commumwit§yreach, attorney and other professional
fees; real property taxes and assessments; Pdrlaiganancing Costs; insurance expenses,
including environmental insurance; sales and margetxpenses; security and site maintenance;
customary closing costs incurred in connection wéles of the Lots; Authority Costs Payments;
costs and subsidies incurred pursuant to the DDwaluding, without limitation: costs and
subsidies not otherwise included in Hard Coststedlao implementation of the transportation
program, affordable housing and transition houspmggram, rehabilitation of the historic
buildings, development of the Critical Commercialtd, development of the parks and open
space, and public art; any Initial Consideratiomgluding interest payments on the Initial
Consideration, any First Tier Payment, any Secoiet Payment, and expenses incurred by
Developer related to management of existing faeditand open space under a management
agreement with the Authority. Without limiting tieregoing, the following shall not constitute
“Soft Costs”™ (1) repayment of the principal antenest, fees or costs of any loan, investment or
financing other than Permissible Financing Costst @) distributions, preferred return or other
capital return to the members of Developer; andc(ts and fees related to compliance and
reporting to lenders other than those required doy financing allowed under Permissible
Financing Costs.

“Subordinate Pledge” has the meaning set forth in Section 4.2.6.

“Sub-Phase” means each Sub-Phase of development as identifididei phasing plan
attached as an exhibit to the DDA.

“Term” means the term of this Agreement, commencing onBffective Date and
expiring on the Termination Date unless terminaadier as otherwise provided for herein.

“Termination Date” means the date twenty five (25) years from th&alnClosing or as
adjusted by mutual agreement of all Parties basgdle@annually updated pro forma.

“Third Party Access Easement”’has the meaning set forth in Section 7.1.1.2.

“Title Company” means such title insurance company as the Authshi&ji from time
to time designate.

“Treasure Island” has the meaning set forth in the first Recital.

“Unperfected Easements’has the meaning set forth in Section 3.6.
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“Utilities Agreement” has the meaning set forth in Section 9.1.
“Utility Easements” has the meaning set forth in Section 7.1.2.

“Utility Infrastructure” means all utilities and related support infrastnoetiocated on
and off the Navy Real Property that are assignabteansferable by the Navy such as electrical,
water, sewer, gas, and storm drainage lines tordmesferred to the Authority under this
Agreement pursuant to the terms and conditiongostt in a Bill of Sale in the form attached
hereto and made a part hereof as Exhibit éf-the Quitclaim Deeds in the form attached hereto
and made a part hereof as Exhibit B+1Exhibit D-2

“Vertical Builder” means the successor owner of a Lot pursuant tanafar permitted
under the DDA who is building Vertical Improvements

“Vertical DDA” means a disposition and development agreemerredritdéo among the
Authority, Developer and a Vertical Builder in acdance with the DDA relating to the
construction of Vertical Improvements.

“Vertical Improvements” means buildings and structures that are not phrthe
Horizontal Improvements constructed on Lots trameteto a Vertical Builder.

“Work Program” has the meaning set forth in Section 4.2.4.
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