Consulting Contract and/or Letter of Agreement
General Information and Policy Requirements

A consultant is an entity or individual legally capable of contracting the delivery of professional (expert) advice or personal services.  Attachment #1 is a checklist to evaluate independent contract vs. employee relationships.

Payment will not be authorized on verbal (oral) contacts.

All departments must use and properly complete the standard Consultant Contract and/or Letter of Agreement form.  A separate form is available for Legal Consultant Services.

All consultant contracts or letters of agreement must be on file with the State Auditor’s Office within five days after the contracts or letters of agreement are entered into and finally approved by the contracting parties.  The last dated signature on the contract, by either the consultant or the state, shall be defined as that date on which the contract was entered into and finally approved by the contracting parties.

Contracts should not be made “after the fact”.  Please plan ahead so that the Accounts Payable Office and the State Auditor have sufficient time to examine the contract prior to commencement of work or service.
The State Auditor is monitoring all payments made under subcode 4150 - Honorariums, and 4960 - Other Contractual Services.  Honorariums have been defined as gratuities, this making the use of subcode 4150 unlikely.  The past procedure of paying honorariums for speaking engagements and for conducting workshops must now be paid as a consulting fee with a written consultant contract. 

Preparation of Consulting Contract
Complete the Consulting Contract form according to the following instructions.  Retain the goldenrod copy in the department and forward all other copies to the Accounts Payable Office.  The Accounts Payable Office will review the contract, sign as authorized agent, assign a contract number, and forward one copy to the State Auditor.  One copy with the contract number will be returned to the originating department.  Please refer to Attachment #2 for correct placement of the necessary information:

1.
Contractor’s name and address.

2. 
Department name and address.

3.
Beginning and end dates of service or work to be performed.

4.
Contractor’s employer ID or social security number.  The contractor should complete the attached W-9 form when the contract is signed.  This will allow our office to process the contract quicker if the vendor is not already in the computer system.  

5.
If the contractor is a SDSU employee or a full-time state employee, no contract is necessary.  Payment for services must be made through supplemental payroll procedures.  Applicable payroll taxes will be deducted.  Contact the Payroll Office at 688-5948 for proper forms and procedures.

6.
If the contractor is using state facilities, use this area to specify which facilities or equipment.

7.
Describe the service or work to be provided by the contractor specifically enough to eliminate any doubt as to what service or work is to be performed.

8.
When calculating the total amount to be paid for services, it is strongly recommended that all expenses of the contractor, including travel, be included in the single fee charged by the contractor.  Then the contractor will be totally responsible for such costs and no further payments need be made.  If, however, travel expenses must be paid as a separate item, the maximum should be agreed to in the contract and payment must be made at the same rates established for state employees with the usual restrictions.  Receipts will be required.


Consultants should not be reimbursed for any expenses related to attendance at training seminars or workshops.  Consultants are hired for their expertise and the state should not have to pay for such training.

9.
The expense account and subcode are necessary to establish the contract and encumber the funds.  The following subcodes are used for consulting contracts:


4040
Accounting


4050
Computer


4060
Educational and Training


4070
Engineering and Architectural


4080
Legal




Requires Legal Services Contract.


4090
Management


4100
Medical


4110
Public Relations and Advertising


4120
Research and Analysis


4130
Other




Performing Artists, Entertainment, Sports 






Officials and other activities that do not fit other 






categories.


4140
Other State Agencies
10.
Outline any special provisions to be performed by the State.

11.
The state requires the consultant to maintain the insurance in the amounts indicated on the contract.  If the consultant does not have adequate insurance, contact the Accounts Payable Office at 688-4728.
12.
Certificates of insurance must be obtained and attached to the contract.

13.
Negotiator or individual who can provide additional information about the contract and their phone number.

14.
Contracts must be signed and dated by authorized individuals.

Payment of a Consulting Contract

No advance payments will be made or authorized on consultant contracts or letters of agreement.  The service is to be delivered or performed before payment is to be made.

A voucher must be submitted to the Accounts Payable Office for payment of contracts when services have been rendered.  The voucher is completed the same as other payment vouchers, refer to Attachment #3 for an example.  The following information must be included in the Description area:

1.
Contract number and employee ID or social security number.

2.
Indicate whether this is the first payment, second payment, final payment, etc.  No advance payments are allowed.

3.
A statement that the appropriate phase or total contract has been satisfactorily completed.

4.
If the state has agreed on the contract to pay for certain expenses, they must be itemized and not exceed the amount on the contract.

5.
If travel expenses must be paid as a separate item, you may itemize on the voucher at state rates or you may refer to an attached travel detail and indicate a total travel amount on the voucher.  Receipts will be required.

ALL EXPENSES, INCLUDING TRAVEL, SHOULD BE CODED TO THE APPROPRIATE CONTRACTUAL SERVICES SUBCODE.
If the contract and payment voucher are submitted to the Accounts Payable Office at the same time, the contract should be placed on top of the voucher.

Checklist for Evaluating

Independent Contractor vs. Employee

Relationships
The following checklist has been answered  as if it had been used to evaluate a contract that contained an ideal employer/consultant relationship.  This is only a guide.  Ideal consultant contract situations seldom exist.  If you need assistance making a determination, please call the Accounts Payable Office at 688-6282 for assistance.

1.
Yes            No     X    
Instructions - Do you have the right to require compliance on when, where or how the work is to be completed? 








-This includes giving directions on the tools to use, assistants to hire, where to purchase supplies, work to be performed by a specified individual, routines to be followed, sequence of work, and approval required for certain actions.

2.
Yes            No     X    
Training - Will you provide periodic or ongoing training about procedures


and methods to be used in performing the services? 

3.
Yes    X       No          
Significant Investment - Is the individual making a significant investment


in facilities and tools used in the course of performing the services?



4.
Yes    X       No          
Unreimbursed Expenses - Does the individual incur expenses which impact


his/her opportunity for profit or loss?








-These expenses could include rent and utilities, training, advertising, wages of assistants, licensing, insurance, and travel.

5.
Yes    X       No          
Service Available to the Relevant Market - Does the individual advertise his/her services to the general public?

6.
Yes            No     X    
Method of Payment - Is payment to determined by the hour, day or month?

7.
Yes    X       No          
Opportunity for Profit or Loss - Is the individual free to make decisions affecting his/her own profit and loss?


-Decisions could include the types and quantity of inventory held, capital investment, and purchase or lease of premises and equipment.

8.
Yes    X       No          
Intent of Parties/Written Contracts - Is there a written agreement that describes the individual as an independent contractor? 


-A written agreement describing the individual as a independent contractor is viewed as evidence of the parties’ intent and will be used to resolve difficult cases.

9.
Yes            No     X    
Employee Benefits - Are employee benefits to be provided?


-Benefits would Include paid vacation or sick time, health insurance, life insurance, or a pension plan.

10.
Yes            No     X    
Discharge/Termination - Can the individual be fired or quit at any time without incurring a loss?

11.
Yes    X       No          
Continuing Relationship - Are the services to be performed within a definite period of time (long- or short-term)?

12.
Yes            No     X    
Regular Business Activity - Are the services to be provided a regular part of the university’s business?
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