Services Agreement

	In defining the nature of this type of business arrangement, it is important to clearly define the scope of the services that are included and the responsibilities of the service provider relative to the services (under the rules of the Civil code regarding “huur van diensten/louage de services”; articles 1779 to 1780). Reference is also made here to other service agreements in this work, such as transportation and delivery services (see model: Transport and Delivery Services Agreement) and consultancy services (see model: Consultancy Agreement). Regulated types of services, such as banking services, are not covered by this example, because of the specificity of the rules related to such services.

The following model agreement relates to general marketing and sales services.

Compensation and fee arrangements in this type of contract need to be carefully tailored to ensure that the service provider is appropriately incentivised, but is not overcompensated, for the value of the services that it brings to the other party.

Non-competition conditions and prohibitions against solicitation of each others employees need to be included in the event that the arrangement does not work out as planned.


THIS AGREEMENT IS MADE AND ENTERED INTO

between

__________, a company incorporated and existing under the laws of __________, with its registered office at __________ [address] and registered with the _________ in __________ under number __________ (the “Company”)

and

__________, a company incorporated and existing under the laws of Belgium, with its registered office at __________ [address] and registered with RPR/RPM in __________ [judicial district] under number __________ (the “Service Provider”).

The Company and the Service Provider are hereinafter collectively referred to as the “Parties”.

WHEREAS the Company promotes and sells certain products;

WHEREAS the Service Provider is qualified, has the necessary infrastructure and organisation to market and promote certain advertising and other marketing services;

WHEREAS the Company wishes to appoint the Service Provider for the performance of certain marketing services, and the Service Provider accepts under the terms and conditions set forth herein;

NOW, THEREFORE, the Parties have agreed as follows:

Article 1 – Object of this Agreement

The Service Provider shall provide the Company with the following services: 

(a)
marketing support services, including access to the Service Provider’s marketing professionals;

(b)
advertising sales support services, including for the Company’s web site and any other sites or services operated by or on behalf of the Company;

(c)
electronic commerce support services, including consulting services and access to any technology or expertise used by or available to the Service Provider for creating, implementing, managing or otherwise supporting electronic commerce business processes of the Company; and

(d)
as well as consulting services and access to any technology or expertise used by, or available to, the Service Provider for creating, implementing, managing or otherwise supporting marketing and related activities

Article 2 – Non-compete Obligation of the Service Provider

[optional]
 For the duration of this Agreement, the Service Provider agrees and acknowledges that it shall not perform, nor offer to perform, directly or indirectly, either as principal, intermediary or in any other capacity within the Territory (as defined in Annex I), any such services similar to the services performed hereunder for any competitor of the Company, unless prior written approval is given by the Company to the Service Provider. The Parties agree that the competitors listed in Annex II to this Agreement shall be deemed as competitors for the purposes of this Agreement.

Article 3 – Non-solicitation

3.1.
Neither Party shall, for the duration of this Agreement and for 1 year thereafter, whether on behalf of itself or on behalf of any third party, solicit any employees of the other Party involved with the negotiation of this Agreement or that Party’s performance hereunder, without the express written consent of the Party that employs the employee, and that such consent is to be at the employing Party’s sole and absolute discretion. If any such employee should cease to be an employee of either Party, the other Party may solicit such employee beginning 1 year after the cessation of such employment.

3.2.
Notwithstanding anything to the contrary herein, neither Party shall be deemed to have breached or violated this section (i) solely as a result of generic employment advertising by that Party (including any “open position” or similar listings in that Party’s Web site or other general advertising), or (ii) if any employee of the other Party approaches and obtains employment with the other Party after the date of this Agreement solely as a result of any advertising or recruitment effort contemplated in (i) above.

Article 4 – Consideration

4.1.
Unless expressly provided otherwise by the Parties, all services and materials provided to the Company by the Service Provider shall be provided on a fully allocated cost basis plus __________ per cent (__________ %) and Value Added Tax (VAT), if applicable.

4.2.
Any Intellectual Property Right licensed by the Service Provider under this Agreement to the Company shall be licensed on a “no fee, no royalty” basis, except for such third party licence fees and other costs payable to third parties in connection with the use of such Intellectual Property by or for the benefit of the Company.

Article 5 – Taxes

The Parties hereto shall each bear their own respective taxes, if any, incurred in connection with this Agreement.

Article 6 – Publicity

Neither Party, nor anyone acting on either Party’s behalf, shall publish, distribute or otherwise disseminate any press release, advertising or publicity matter having any reference to the other Party or to the Company, unless and until such matter shall have first been submitted to and approved in writing by the other Party.

Article 7 – Force majeure

7.1.
Force majeure shall mean any unforeseen event which is beyond the reasonable control of the Parties or any foreseeable occurrence the consequences of which may not reasonably be avoided that arises after the date of signature of this Agreement and which prevents performance of this Agreement, in whole or in part, by either party.

7.2.
If an event of force majeure occurs, performance of the Parties’ obligations under this Agreement shall be suspended for the duration of the delay caused by the event of force majeure and the period of performance shall be automatically extended, without any penalty, for an equal period.

7.3.
The party claiming force majeure shall promptly inform the other party to this effect in writing, explaining its reasons for doing so.

7.4.
If an event of force majeure occurs, the Parties shall immediately consult with one another with a view to finding an equitable solution and shall use all reasonable efforts to minimise the consequences of the occurrence. If the conditions of force majeure prevail for more than __________ months and the Parties have been unable to reach an equitable solution, the other party shall have the right, pursuant to article 10.1. (ii), to terminate this Agreement.

Article 8 – Relationship between the Parties

None of the provisions of this Agreement can be interpreted as indicating the intent of the Parties to form a company, association or joint venture.

Article 9 – Duration

The duration of this Agreement shall be for an initial term of __________ years from the date of signature of this Agreement. It shall be renewed for consecutive periods of __________ years unless terminated by either Party by providing notice to the other Party, effective at the end of the following calendar year and notwithstanding article 10 of this Agreement.

Article 10 – Termination

10.1.
Notwithstanding article 9 of this Agreement, the Company shall have, for the duration of this Agreement, the right to terminate it forthwith by sending a written notice of termination to the Licensee specifying the reasons for the termination, if any of the following events occur: (i) the Service Provider materially breaches any of its obligations under this Agreement and, notwithstanding a written request from the Company to refrain from such a breach in the future and, if possible, to prevent such a breach or breaches from occurring in the future and to rectify the situation, fails to comply with such a request; (ii) an event of force majeure prevails for a period in excess of __________ months and the Parties have been unable to find an equitable solution pursuant to article 7 of this Agreement; or (iii) the Service Provider becomes insolvent or enters liquidation, a petition in bankruptcy is filed for it or a receiver is appointed in respect of the Service Provider.

10.2.
Upon the termination of this Agreement pursuant to this article, any amounts accrued, due and payable hereunder shall be paid forthwith by the Service Provider to the Company.

10.3.
On no account shall such amounts be withheld by the Service Provider due to any dispute arising out of or in relation to this Agreement or to set-off any claim for damages made by the Service Provider.

10.4.
In the event of termination of this Agreement for any reason, the Service Provider shall use commercially reasonable efforts to make available to the Company, for a period of time not to exceed __________ days after the effective date of such termination (the “Transition Period”) all resources and services as were being provided, or were required to be provided, immediately prior to the notice of termination (the “Transition Support”). All resources and services provided pursuant to this article shall be provided on the same pricing terms applicable immediately prior to the notice of termination, except that estimates of amounts due for any given month shall be due on the first day of that month, and the Service Provider shall have no obligation to provide such resources or services if any amounts so due under this Agreement are more than 30 days past due.

10.5.
The provision of articles 3, 4 and 10.5. of this Agreement shall survive the termination of this Agreement.

Article 11 – Miscellaneous Provisions

11.1.
This Agreement, together with its Annexes, contains the entire agreement and understanding between the Parties with respect to the subject matter hereof and supersedes and replaces all prior agreements or understandings, whether written or oral, with respect to the same subject matter that are still in force between the Parties.

11.2.
Any amendments to this Agreement, as well as any additions or deletions, must be agreed in writing by both the Parties.

11.3.
Whenever possible, the provisions of this Agreement shall be interpreted in such a manner as to be valid and enforceable under the applicable law. However, if one or more provisions of this Agreement are found to be invalid, illegal or unenforceable, in whole or in part, the remainder of that provision and of this Agreement shall remain in full force and effect as if such invalid, illegal or unenforceable provision had never been contained herein. Moreover, in such an event, the Parties shall amend the invalid, illegal or unenforceable provision(s) or any part thereof and/or agree on a new provision in such a way as to reflect insofar as possible the purpose of the invalid, illegal or unenforceable provision(s).

11.4.
Any failure or delay by a party in exercising any right under this Agreement, any single or partial exercise of any right under this Agreement or any partial reaction or absence of reaction by a party in the event of a violation by the other party of one or more provisions of this Agreement, shall not operate or be interpreted as a waiver (either express or implied, in whole or in part) of that party’s rights under this Agreement or under the said provision(s), nor shall it preclude any further exercise of any such rights. Any waiver of a right must be express and in writing. If there has been an express written waiver of a right following a specific failure by a party, this waiver cannot be invoked by the other party in favour of a new failure, similar to the prior one, or in favour of any other kind of failure.

11.5.
All notices and other forms of communication required under this Agreement must be in writing and delivered or sent to the receiving party (i) by hand through a reputable courier service, (ii) by fax with a confirmation report, or (iii) by registered mail (return receipt requested) to the address indicated below:


To the Service Provider: __________


To the Company: __________


Any notice shall be considered to have been delivered to the receiving party’s address on the date of delivery if delivered in person, upon confirmation if sent by fax and 3 working days following the date of mailing if sent by registered mail.

11.6.
Either party may change the address to which notices are to be delivered or sent by giving the other party written notice to this effect in the manner set forth herein.

11.7.
Each party shall bear its own costs (including lawyers’ fees, costs and expenses) for the preparation and negotiation of this Agreement.

11.8.
This Agreement is executed in separate copies, each of which is deemed an original and all of which taken together constitute one and the same agreement. Translations into any language other than English may be made but are for the sake of convenience only, even when executed by one or both Parties.

Article 12 – Applicable law and Jurisdiction

12.1.
All issues, questions and disputes concerning the validity, interpretation, enforcement, performance and termination of this Agreement shall be governed by and construed in accordance with Belgian law, and no effect shall be given to any other choice-of-law or conflict-of-laws rules or provisions (Belgian, foreign or international), that would cause the laws of any other jurisdiction to be applicable.

12.2.
All disputes concerning the validity, interpretation, enforcement, performance and termination of this Agreement shall be submitted to the exclusive jurisdiction of the __________ [judicial district] courts.


[optional] Any controversy or claim arising out of or relating to this Agreement or the breach thereof shall be finally settled under the CEPANI Rules of Arbitration by one or more arbitrators in accordance with those Rules. The arbitral tribunal shall be composed of __________ [number] arbitrators. The seat of the arbitration shall be __________ [city]. The arbitration shall be conducted in __________ [language].

Executed in __________ [place], on __________ [date], in two original copies, each party acknowledging receipt of one.

FOR AND ON BEHALF OF THE SERVICE PROVIDER

______________________________ [name]

______________________________ [title]

______________________________ [date]

______________________________ [signature]

FOR AND ON BEHALF OF THE COMPANY

______________________________ [name]

______________________________ [title]

______________________________ [date]

______________________________ [signature]
LIST OF ANNEXES

Annex I.
Territory

Annex II.
Competitors
�It may be necessary to provide such clause if the type of services provided under this agreement require such a remedy.
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