
LEGAL OPINIONS:

SAMPLE OPINION LETTER NO. 3: GOMMERGIAL

The $olicitors' Legal Opinions Gommittee was constituted for the purpose of reviewing
materials previously published with respect to solicitors' opinions and preparing
guides for the assistance of the profession,

The menbers of our Gommittee at this time are:

Sandra D. Sutherland, Q.G. (Ghair)
Nicolaas Blom of McGarthy Tetrault LLP
Paul D, Bradley of Lawson Lundell
Hamish G. Gameron, Q,G. of Bull, Housser & Tupper
Mitchell H. Gropper, Q.G. of Farris Vaughan Wills & Murphy
Donald J. Haslam of Kornfeld Mackoff Silber
Jacqueline Kelly of Davis & Gompany
John O.E. Lundell of Lawson Lundell
Mitchell McGormick of Fasken Martineau DuMoulin LLP
lain Mant of Gampney & Murphy
John Morrison of Lang Michener Lawrence & Shaw
Robert Shouldice of Borden Ladner Gervais LLP
Anne M. $tewart, Q,G. of Blake, Gassels & Graydon LLP
David A. Zacks of Fraser Milner LLP

Earlier Statements

Our Gommittee has issued five earlier Statements concerning legal opinions, Those
$tatements are listed under ltenr 'l under the heading "Reference Materials" included
at the end of this Statement. Our Gommiftee has reviewed the five earlier Statementsn
and confirms the principles set out therein.

Our Gommittee continues to concur with the general practice that opinions from
solicitorc for borrowers as to the validity, legality, binding effect or enforceability of
standard form security documents are neither requested nor given except in unusual
circumstances. This matter is set out in more detail, along with some examples of
unusual circumstances, in the $tatement listed as ttem 1.1 under the heading
"Reference Materials".

Our Gommittee continues to consider that it is quite common and acceptablet
although not necessarily the general practicen for a financial institution and its
solicitor to request from the solicitor for the borrower an opinion as to incorporation,
existence, corporate capacityl, and power of the borrower and as to due authorizationt
execution and delivery of the standard form security instrument, This matter too is
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set out in more detail in the Statement listed as ltem 1.1 under the heading
Tleference Materials".

(lur Gommittee continues to believe that an opinion as to the legal, vatid and binding
effect of an instrument is not also an opinion that the instrument is free from all
vitiating elements such as rnistake, misrepresentation and fraud, although, of
courser such an opinion cannot be given if the giver of the opinion is aware of any of
these elements,

Moreoverr our Gommittee now considers that the comments set out above, made
originally only as to standard form documents in lending transactions, apply equally
well to standard forrn documents in rnost other commercial transactionsn for example,
franchises and leases. We have not said "all commercial transactiont' becausen
although our Gommittee has been unable to think of a single exception, it may well be
that we have not considered all possible standard form instruments used in
commercial transactions.

$ilverado Accord

ln {99{r the Gommittee on Legal Opinions of the Business Law Section of the
American Bar Association published llne Third Party Lesal Report, hcludins the Legal
Opinion Accord. of the Section of Business Law, American Bar Association (lhe
"Silverado Accofd"). ln October 1992, our Gornmittee published a $tatement (the
"October 1992 ttatemenfJ entitled Lesal Opinionst The tilverado Accord commenting
on the Silverado Accord. That Statement is listed as ltem {.3 under the heading
'Reference Materials".

Since {99{, only rarely have opinions in Ganada or the United States expressly
adopted the Silverado Accord, Nonetheless the Silverado Accord has had a
substantial impact on opinion matters in Ganada and the United $tates.

The Ontario Subcommittee on Gommercial Opinionsn Business Law Section, Ganadian
Bar Association prepared an Ontario Supplemenf to the $ilverado Accord. The Ontarto
Supplemenf is almost as long as the Silverado Accord and was designed to reflect
changes to the $ilverado Accord which were thought necessary to accommodate
differences of a technical nature in Ontario. Our Gommittee reviewed the Ontario
Supplement, and determined that the significant differences in practice between
British Golumbia and Ontario severely limit use of the Ontarto Eupplemenf as a guide
in British Golumbia.

After much considerationn our Gommittee determined not to prepare a full commentary
on the $ilverado Accordn a Eritish Columbia $upplement to the Silverado Accord, or a
lengthy commentary on commercial opinions similar to the Statement we published as
Legal Opinlons - Real Estate in December {993, listed as ltem {.5 underthe heading
"Reference Materials". lnstead our Gommittee decided to prepare a sample opinion
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letter for commercial opinions for use in British Golumbia similar to those our
Gommittee published in March 1993 as Sample PPSA Reports and Opinion Letters
That Statement'is listed as ltem {.4 under the heading "Reference Materials". The
PPSA Samples were labeled $ample I and $ample 2. Accordingly, the new sample
opinion letter, prepared by our Gommittee, is labeled Sample Opinion Letter No, 3:
CommerciaL

Sample Opinion Letter No. 3r Gommercial

Eample Opinion.Letter No, 3t Gommercial has been prepared as a ethird parQr legal
opiniod', that is, an opinion to be given by a solicitor for one party in a commercial
transaction to the other party in the transaction.

Our Gommittee suggests that, in those cases where the documents used in the
commercial transaction are standard form documents, only parts ol Sample Opinion
Letter No. 3t Commercial would be incorporated into the final opinion, in accordance
with the general practice discussed above under the heading 'Earlier Statements".
Those parts that would be incorporated would relate to incorporation, existence and
corporate capaeitlr and power of the client of the opinion giver and to due
authorization, execution and delivery of the standard form instrument by that client.

(lur Gommittee notes that often opinions such as Sample Opinion Letter N.o, 3;
Commercial are addressed to the solicitor for the other party, as well as to that patty.
However, our Gommittee suggests that, if both solicitors are British Golumbia lawyerst
the recipient lawyrer should consider the extent at law to which he or she will be
entitled to rely upon such an opinion except as to matters within the patticular
knowledge of the giver of that opinion, such as incorporation, existence and corporate
capacity and power of the client of the giver of the opinion and as to due
authorization, execution and delivery of specified documents by the client of the giver
of the opinion,

The assumptions, quafifications and limitations in Sample Opinion Letter No. 3:
Commercial are, not a replacement for careful, knowledgeable, transaction-specific
legat work (including inquiries) which should be undertaken by the soticitor delivering
such a commercial opinion. Sample Opinion Letter No. 3t Commercial merely sets
down those basic matters that the members of our Gommittee consider they would
address in an opinion of this nature. TWo principles must override all other
considerations in this Sample and in all similar opinionsl

1. the opinion giver may not rely on information (whether contained in
certificates or in other documentation) or assumptionsr otherwise
appropriate in the circumstances, if the opinion giver knows or has reason
to believe that the information or assumptions are inaccurate or incompletei
and
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2. the opinion giver may not rely on a general qualification or limitation (such
as the'bankruptcy and insolvency exception') to the t'remedies opiniontt (the
opinion that a document creates a legal, valid and binding obligation and is
enforceable) if the opinion giver knows or has reason to believe that an
existinli issue would limit the enforceability of a specific provision of the
document or of the entire document, and accordingly either the opinion giver
must decline to give the remedies opinion or the existing issue and its effect
must be specifically addressed in the opinion.

Wilfred M. Estey has also set down some general rules concerning assumptions in
commercial transactions which are wor{h noting. They are contained at pages 8{ to
83, inclusive, of his book Leoal Opinions in Commercial Transaetions, 7d edition,
which is listed as ltem 4 under the heading "Reference Materials". Briefly, Ma Estey
states that assumptions should be limited, so far as possible, to matters of fact,
assumptions of facts should not be made as to matters that it would normally be the
duty of the giver of the opinion to inquire into, and assumptions of fact that render a
legal conclusion meaningless should be avoided in virtually all circumstances, The
last point is a reference to some foilunately rare requests to make particular
assumptions that go to the heart of the opinion requested in order to arrive at a
particular legal conclusion.

Although it would appear to many that contemporary opinions are burdened with an
ungainly number of assumptions and qualifications, there are almost an equal number
of unstated assumptions which apply to opinions. Because solicitors are not normally
able or expected to investigate impossibility or illegality which may arise, not on the
face of the instrument, but out of an unrevealed intended use of the instrumentt
opinions are generally not qualified as to these kinds of vitiating elements unless the
giver knows or has reason to believe such a vitiating element exists. Our Gommittee
has concluded that a similar unstated assumption applies in respect of statutes of
limitations. Although clearly such statutes limit the enforceability of every
instrument, to our knowledgen qualifications for such statutes are generally not
inserted into enforceabilityr opinions.

Our Gommittee points out that the equitable principles limitation included in Sample
Opinion Letter No, * Commercial covers both the traditional discretion of a court of
equity and the newly emerging concepts of materiality, reasonableness, good faith
and"fair dealingl'. Refer to pages 2O6 to 216 ol Wilfred M. Estey's book Lesal Opinions
in Commercial Transactions, 2d edition, which is listed as ltem 4 under the heading
"Reference Materials". A doctrine of performance in good faith appears to be
emerging from recent Ganadian decisions (some unrepofted).

Although Eample Opinion Letter No. 3: Commercial includes in the Addendum certain
qualifications suitable for use in a lending transaction, Sample Opinion Letter No. 3:
Commercial is not itself a sample lending opinion, Our Gommittee intends at a later
date to prepare a sample opinion letter for commercial lending.
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Sample Opinion Letter No, 3t Commercial is not intended tor use as a
multi-iurisdictional opinion. lt does not address conflicts issues, choice of law clauses
or jurisdictional questions. lf the facts of the transaction require that such matters be
addressed, then assumptions, qualifications and limitations will be required in addition
to those contained in Sample Opinion Letter No. 3: CommerciaL Our Committee has
included ltem 8'under the heading "Reference Materials- as a source for information
on multi-iurisdictional opinions.

The organization of a commercial opinion varies from firm to firm. Some firms append
the qualifications and limitations as a separate schedule to the opinion, Some firms
incorporate by reference terms defined in the documents into the opinion letter,
9ample Opinion Lelter No. 3t Commercial merely indicates one way of organizing the
material, which our Gommittee considers is by no means the only way.

GUIDELINES

ln the October ,992 Statement, out Gomrnittee recommended adherence to the
Certain Guidelines for Negotiation and Preparation of Third Party Legal Opinions (the
"Guidelines") which were published with the Silverado Accord. The Guidelines
address many of the ethical issues that arise between lawXlers when they are
negotiating and preparing opinions. The Guidelines can be read and applied quite
separately from the Silverado Accord. (lur Gommittee continues to endorse the
Guidelines for third party legal opinion practice in British Golumbia. With the
permisslon of the American Bar Association, the full text of the Guidelines was
reproduced and attached to the October 1992 Statement,
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Reference Materials

1. Statements of the Solicitors' Legal Opinions Gommittee:

1.1. Statement of the Solicitorc' Leaal Opinions Committee Concemins Legal
Opinions $tandard Fotm Security lnstruments, adopted 2 May {989 and
published in the Benchers'Bulletin, {989: No. lO J{ovember

4.2. Statement of the Solicitots' Lesal Opinions Committee Concerninq Lesal
Opinions: Personal Propertv Securifrr Act, adopted 4 July {99{ and published in
the Benchers' Bulletin, August 199{

Statement of the Solicitors' Lesal Opinions Committee Concernina Leqal
Opinions: The Eilverado Accord ineludins Ceftain Guidelines, adopted August
'1992 and distributed by the Law Society of British Golumbia in October {992

Statement of the Solicitorc' Leaal ,Opinions Committee Concemins Legal
Opinions: PPSA tample Opinions, with Sample Opinion Letterc No. f and No.2,
adopted 4 March {993

Statement of the Solicitorc' Legal Opinions Committee Concemins Leqal
Opinions; ReaI Estate, December {993

{.3.

1.4.

{.5

Paoer of the Subcommittee of the Commercial. Consumer & Cotporate Law Section of
the Brtfish'Columbia Branch of the Ganadian Bar Associalion: Solicitorc' Opinions in
Commercial Tra nsactions, 1 977

Legal Opinions in Corporate Transactions, by A. Field and R. Ryan, ltlew York, {988

Lesal Opinions in Commercial Transactions, 2oit edition, by lUilfred M. Esteyt
Butterworths, {997

Third Parttr Leqal Repot lncludina the Legal Opinion Accord. of the Section of
Business Law, Amertcan BarAssociation, {991 (the "Silverado Accord'l

Fifusibbon and Glazer on Lesal Opinions, by Scott Fitzgibbon and Donald Glazer, Little'
Brown and Gompany, 1992

Opinions Reauested bv Lenderc: Not a Negotiable Instrument lI, Sandra D. $utherlandt
Q.G., Vancouver, 8,G., Gontinuing Legal Education of British Golumbia, llovemberr {989

Cross Border Issues in $eeured Lending, David Zacks, lnsight Gonferencest

"Gommercial Loan Transactions, Achieving Bullet-Proof SecuriQfl, May 30, 1996t
Vancouver, (see also the paper of Miehael Disney and lan McBride for Toronto
Gonference on the same subiect, January, {996)

2.

3.

4.

5,

6.

7.

L
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When other lawyer is an addressee see
Statement, page 3

Describe: Ii] limited or special role, if
appropriate; [ii] the Client; [iii] the
-'-ansaction; 

[iv] the principal agreement

The opinion should not be based on any
document or certificate which the opinion
giver knows or has reason to believe is
inaccurate or incomplete. lf any
document or certificate is not current,
add an appropriate assumption

Endnote 1

List documents and certificates which
were reviewed, stating whether they were
originals, copies or certified copies. lf the
latter, consider whether the person
certifying is appropriate to do so .

Endnote 2

lf the corporation is a BC company that
has not transitioned under the Business
Corporations Act consider whether the
orporation should be required to

transition prior to the transaction

JULY 13,2004

SAMPLE OPINION LETTER NO. 3:
COMMERCIAL

(British Columbia Transaction)
(to be given by lawyer for one party to the other party and, if appropriate, the

lawyer for the other party)

(assumes British Columbia law governs the transaction)

IDATEI

IADDRESSEEI

Dear <

Re:

We have acted as [i] counsel to [ii] (the "Corporation") in connection with
[iii] describe transaction; e.g. purchase, credit facility, etc.l pursuant to [iv]
describe principal agreement, e.g. purchase and sale agreement, credit
agreement, etc.] (the "Principal Agreement").

Terms used in this opinion letter and defined in the Principal Agreement
but not in this opinion letter have the meanings given to them in the
Principal Agreement.

.I . EXAMINATIONS

ln connection with this opinion letter, we have examined the following,
[copies of which are enclosed or have been previously delivered to < > ]:

1.1 fldentify transaction documents e.g. bill of sale, assignment,
transfer, purchase agreement, etc.]

(collectively the "Documents");

1.2 a copy of the Memorandum and Articles [Notice of Articles and
Articlesl [Articles and Bylaws] of the Corporation certified to be a
true copy on < > by < >;

comDletin
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,f corporation incorporated or transitioned
under Business Corporations Act, the
notation in the corporate register, not the
Certificate of lncorporation, will be the
conclusive evidence of incorporation

lf CBCA Corporation, deal with
Unanimous Shareholder Agreement and
if BC corporation check Articles to
determine whether there has been
delegation. Ensure the correct persons
have authorized transaction

lf BC company, check Articles to
determine what kind of resolution is
required to authorize transaction

Endnote 3

Facts only. Deal with the
business/assets of the Company' and
other rnatters e.g. financial
ass i stan celi nso lve ncy

applicable, list additional documents in

connection with the transaction which
were reviewed including any documents
mentioned in paragraph 3.6 if it is
included

No assumption should be made with
regard to a fact which the opinion giver
knows or has reason to believe is
inaccurate cr incomplete (See Statement
page 3)

It may not be appropriate to assurne the
identity of corporate officers if the opinion
is being given in respect of the opinion
giver's own corporate client

a

1.3 a copy of the Certificate of lncorporation of the Corporation
certified to be a true copy on . t by . t;

1.4 a copy of a Certificate of [Good Standing] [Compliance] [Status] [
I with respect to the Corporation issued on < > by the [Registrar of
Companiesl [Director, Canada Business Corporations Act] [ ];

1.5 a copy of a resolution of the directors of the Corporation certified
to be a true copy on < > by < >;

1.6 [if requiredl a copy of a [special] resolution of the Corporation
certified to be a true copy on < > by < >;

1.7 a certificate dated < > of [an officer] of the Corporation;

1.8 [other].

We have also examined such other corporate records and documents
and certificates of public officials, made such investigations and searches
and considered such questions of law as we have considered necessary
to give the opinions expressed in this letter.

ASSUMPTIONS

For the purposes of the opinions expressed in this letter we have
assumed:

2,1

2.2

the genuineness of all signatures, the authenticity of all documents
submitted to us as originals, the conformity with authentic originals
of all documents submitted to us as copies, the identity of all
individuals acting or purporting to act as corporate officers, and
the identity and capacity of all individuals acting or purporting to
act as public officials;

the accuracy and completeness of all information provided to us
by offices of public record;
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lnclude when appropriate
(see endnote 7)

lnclude when appropriate (see
opposite 3.5)

I nclude when appropriate

lnclude assumptions about consent etc.,
needed from third parties and other
assumptions appropriate to the
transaction

lnquire whether Corporation was ever
ruck off or dissolved (see endnote 4)

lf an opinion that the corporation has
been validly transitioned under the
Business Corporation Act is given, the
transaction documents must be reviewed

An opinion that the Corporation is
"qualified" or "duly qualified" to carry on
its business should not be given

nquire whether corporation was ever
.ruck off or dissolved (see endnote4)

2.3

2.4

2.5

3.1

[that each of the Documents creates legal, valid and binding
obligations of, and is enforceable in accordance with its terms
against, each of the parties thereto other than the Corporation;l

[that the Documents have been unconditionally delivered by the
Corporation;l

[that there has been no change in the facts set out in any
certificate mentioned in paragraph 1 since the date of that
certificate.l

3. OPINION

Based and relying upon, and subject to, the foregoing and subject to the
qualifications and limitations set out below, we are of the opinion that:

ALTERNATIVE 3.1 A

3.1 the Corporation exists as a company under the Business
Corporations Act (British Columbia), and is in good standing at the
office of the Registrar of Companies of British Columbia with
respect to filing annual reports with the office of the Registrar of
Companies of British Columbia;

[Note: should we add language about the Corporation having been
validly transitionedl

ALTERNATIVE 3.-I B
extra-

(if CBCA corporation registered
provincially in BC)

the Corporation exists as a corporation under the Canada
Business Corporations Act, and is:

(a) in good standing at the office of the Director appointed
under that Act with respect to filing annual returns;

(b) registered as an "extraprovincial company" under the
Business Corporations Act (British Columbia) being the only
registration of general application to corporations required
to permit them to be qualified to carry on business in British
Columbia; and

(c) in good standing with the office of the Registrar of
Companies for British Columbia with respect to filing annual
reports;

VANSOL Library:65 247 3.1



otain and rely on a certificate describing
the business and assets of the
Corporation

An opinion that a document has been
duly delivered required that the opinion
giver be satisfied that delivery has
occurred without conditions

Endnote 7

Endnote 8

List appropriate to each transaction
should be settled by clients

Obtain and rely on a certificate as to
assets and business

For cornpliance with laws see Endnote g

List consents etc. which have been
obtained

3.2

3.3

3.4

3.5

3.6

3.7

3.8

3.9

3.10

-4-

the Corporation has the corporate power and capacity to own or
lease its assets and to carry on its business;

the Corporation has the corporate power and capacity to execute,
deliver and perform its obligations under each of the Documents;

the execution and delivery by the Corporation of each of the
Documents, and the performance by the Corporation of its
obligations under each of the Documents, have been duly
authorized by the Corporation;

each of the Documents has been duly executed and delivered by
the Corporation;

each of the Documents creates legal, valid and binding obligations
of the Corporation and is enforceable against the Corporation in
accordance with its terms;

the execution and delivery of the Documents and the performance
by the Corporation of its obligations under the Documents do not
conflict with or result in a breach of any of the provlsions of the
[Memorandum or Articles] [Notice of Articles or Articles] [Articles
or Bylawsl of the Corporation (lf appropriate, unanimous
shareholders agreement etc.) ;

the execution and delivery of the Documents and the performance
by the Corporation of its obligations under the Documents do not
conflict with, result in a breach of, or constitute a default under,
any of the provisions of the agreements listed in Schedule < >;

the execution and delivery of the Documents by the Corporation
and the performance by the Corporation of its obligations under
the Documents do not violate, conflict with, or result in a breach of
any laws of British Columbia or the laws of Canada applicable in
British Columbia;

no consent, approval, authorization, exemption, filing, order or
qualification of or with any governmental authority is required
under the laws of British Columbia or the laws of Canada
applicable in British Columbia for the execution and delivery of the
Documents by the Corporation or the performance by the
Corporation of its obligations under the Documents, except:
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I.r,

No qualification should be included with
regard to a fact which the opinion giver
knows, or has reason to believe is
inaccurate or incomplete

Endnote 8

Known bankruptcy, insolvency and
similar issues must be speciflcally
addressed

Endnote 5

Endnote 6

Use whether or not the document
coniains severability clause

iJse only if opinion giver is satisfied BC
law governs. ln other situations give a
reasoned opinion.

4.

4.1

QUALIFICATIONS AND LIMITATIONS;

The opinion expressed in paragraph 3.6 is subject to:

(a) applicable bankruptcy, insolvency, receivership, fraudulent
preference, fraudulent conveyance, reorganization,
moratorium, arrangemenl, winding up and other similar
laws generally affecting the enforcement of the rights of
creditors or others;

(b) general principles of equity (whether or not enforcement is
considered in a proceeding in equity or at law), including
the discretion exercisable by the court with respect to
equitable remedies such as specific per-formance and
injunction and the concepts of materiality, reasonableness,
good faith and fair dealing in the performance and
enforcement of a contract required of the party seeking its
enforcement;

the discretion exercisable by the court with respect tc stays
of enforcement proceedings and execution of judgments;
and

(d) the effect of a vitiating factor such as mistake,
misrepresentation, fraud, duress or undue influence.

4.2 Each of the Documents will be enforced by the court only to the
extent that the court determines that any provision which is
unenforceable or invalid can be severed without impairing the
interpretation and application of the remainder of the Document,

4.3 The opinions expressed herein are restricted to the laws of British
Columbia and the laws of Canada applicable in British Columbia
on the date hereof.

[Add specific qualifications arising from the Documents and the nature of
the transaction, see Addendum for examplesl

[Also add other qualifications appropriate to the transaction, e.g.,
financial assistance (including related insolvency issues), statutory
limitations, non-competition clauses, issues concerning receiver's
liabilities and powers, etc.l

This letter is solely for your use and benefit in connection with the
Principal Agreement and may not be disclosed to or relied upon by
anyone other than you or used for any other purpose.

(c)
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An assumption to be used if subsections
121 (1)(d) and (e) of the Company Act
apply. Under the Business Corporations
Act if the contract or transaction is
approved by special resolution or
resolution of the disinterested directors
then qualification is not required.

This assumes the language in the
arbitration clause states that the award is
final and binding

-6-

ADDENDUM

Some Specific Comrnon Qualifications to be used where
appropriate

COMPANY ACT . DIRECTORS' CONFLICTS

The Documents, at the time they were entered into, were
reasonable and fair to the Corporation.

CURRENCY

Any court action to recover any amount payable in a foreign
currency will require conversion of such amount into Canadian
dollars at a rate of exchange which may not be the rate in effect on
the date of payment nor the rate prescribed in the Documents.

ARBITRATION

A
award if:

(c)

(a)

(b)

court may set aside or remit for reconsideration an arbitral

it was improperly procured; or

the arbitrator engaged in corrupt or fraudulent conduct, was
biased, exceeded his or her powers or failed to observe the
rules of natural justice.

ln addition, a court has the discretion to hear an appeal of an
arbitral award on any question of law if the court determines that:

the importance of the result justifies intervention and the
determination of the question may prevent a rniscarriage of
justice;

the question is of importance to some class or b,ody of
person of which the appellant is a memher; or

the question is of general or public importance.

(d)
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4. SPECIAL EXCEPTIONS
(restraint of traden public policy, exculpatory clauses,
indemnities, waiver, modifications and amendments)

We express no opinion with respect to [itemize and describe
paragraphsl of the [describe document].

5. TNTEREST (CRIMINAL RATE)

Agreements or arrangements to pay interest at a criminal rate (the
terms "interest" and "criminal rate" having the meanings specified
in section 347 of the Criminal Code (Canada)) are note
enforceable.

6. INTEREST AFTER DEFAULT

Any provision in the [describe document] requiring the payment of
interest to be paid at a higher rate after rather than before default
may be unenforceable.

7. COSTS, ETC.

We express no opinion as to the enforceability of provisions which
require the < > to pay any amounts to the < > in respect of fines,
penalties, legal fees or costs levied against, imposed upon or
incurred by the < > exceeding those awarded to or recoverable by
the < > pursuant to applicable law or the order of a coutt.

8. PENALTIES

Paragraph < > of the < > may be unenforceable if a court decides
that the amount required to be paid pursuant thereto constitutes a
penalty and not a reasonable pre-estimate of damages.

FOR BORROWING TRANSACTIONS

See also 6 to 9 (above
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9. ACCOUNT STATED

Notwithstanding the provisions of paragraph < > of the [describe
documentl a court may permit the < > to introduce evidence in
proceedings with respect to the < > for the purpose of proving that
a certificate referred to in such paragraph is incorrect.

10. DEMAND OBLIGATIONS

The enforcement of < > is subject to the discretion of a court to
impose restrictions on the rights of creditors to enforce immediate
payment of amounts stated to be payable on demand.
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-9 -

ENDI{OTES

L. It is important that consideration be given to all applicable corporate records, all documents necessary in
connection with the transaction, all places of public record where there may be relevant documents (which
will require linowledge of the nature of the business of the Company), anO itt relevant searches and usually
all applicable statutes (which also requires knowledge of the business of the Company).

2. Practice varies as to the detail of documents and searches listed. The opinion giver must ensure that copies
of all documents examined or relied on by the opinion giver are delivered to the other side.

3. It is not uncommon for the resolutions described in paragraphs 1.5 and 1.6 to be attached to the certificate
described in paragraph 1.7 and for that certificate to contain the necessary certification language.

It is important for the opinion giver to determine whether or not a corporation has ever been struck off or
dissolved. If this has happened the opinion giver must determine that the corporation has been restored. If
a British Columbia company was restored prior to the Business Corporations Act coming in to effect the
opinion giver needs to ensure that the appropriate language was in the restoration order and, if the opinion
addresses title to property, that no property escheated to the Crown or fell to the Crown as bona vacq.ntia.
For a British Columbia company restored after the coming into effect of the Business Corporations Act, if
the opinion addresses title to land, the opinion giver must ensure that there has been in compliance with the
requirements of the Escheat Act.

Paragraph a.1@) (the equitable principles limitation) covers the traditional discretion of a court of equity as

well as newer concepts of materiality, reasonableness, good faith and "fair dealing". Field & Ryan Legal
Opinions in Corporate Transactions (New York, 1988) as quoted in Estey, Legal Opinions in Commercial
Transactions (Toronto, 1997) p. 2I0.

We consider that giving an opinion as to the validity, legality and binding effect of a Document does not
impose any obligation to enquire into vitiating elements. However, the opinion cannot be given if the
opinion giver knows or has reason to believe any of these elements are present.

The general practice is that opinions from solicitors for borrowers as to the validity, legality, binding effect
or enforceability of standard form security instrurnents are neither requested or given. See Benchers
Bulletin - 1989 No. 10 November and endnote 8. The committee now recommends the same practice for
othet standard form documents (for example, standard form commercial leases of land or equipment and
franchise documents). See Statement page 2. Accordingly, if the Documents are standard form documents,
except in special circumstances, paragraphs 3.6,3.9,3.10 and 4.'J. can be omitted, paragraphs 3.7 and 3.8
might be omitted, and paragraph 2.3 is unnecessary.

If the opinion giver wishes to express opinions that the obligations of the Corporation are o'legal, valid and
binding" but NO opinion on enforceability of the Documents or the obligations set out in them, paragraph
3.6 should be changed to read:

*3.6 each of the Documents creates legal, valid and binding obligations of the Corporation except that
no opinion is given that the obligations of the Corporation under the Documents are enforceable'"

[Note: this endnote to be reviewedl

Paragraph 4.2 can be omitted and paragraph 4.1 need only contain Subparagraphs (a), and (d).

An opinion that the corporation has complied with ALL laws relating to its business should not generally be
given, even if limited or qualified.
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