





LEGAL MEMORANDUM 09-287
TO:		ALL JUSTICES OF THE PEACE
		ALL CRIMINAL COURT MANAGERS

FROM:	ALAN G. DAVIS
		CHIEF MAGISTRATE

DATED:	OCTOBER 27, 2009

RE:	ABROGATION OF DELAWARE’S INTERSPOUSAL IMMUNITY DOCTRINE
													

Summary:

	In its 1993 decision Beattie v. Beattie,[footnoteRef:2] the Delaware Supreme Court did away with the common law doctrine of interspousal immunity.  The doctrine had barred one spouse from suing another in an action at law.  The Beattie ruling undercut Chief Magistrate’s Legal Memorandum 81-45.[footnoteRef:3]  That Memorandum had relied on an earlier Supreme Court decision to instruct that interspousal barred a replevin action by one spouse against the other.  This Memorandum rescinds LM 81-45 and proffers the modern view that spouses are no longer barred from suing one another in an action at law.    [2:  630 A.2d 1096 (Del. 1993).]  [3:  LM 81-45 (Mar. 12, 1981), http://courts.delaware.gov/legal%20memoranda/download.aspx?ID=14898] 


Discussion:

State of the Law Prior to Beattie

	Historically, Delaware courts adhered to the doctrine that one spouse could not maintain an action at law against the other.  This long-standing doctrine, known as “interspousal immunity,” had originated out of the common law principle that “the legal existence of the wife was merged in that of her husband, and they were termed and regarded as one person at law.”[footnoteRef:4]  If spouses were one person at law, an action at law between them effectively meant the plaintiff was suing him or herself. [4:  Plotkin v. Plotkin, 125 A. 455 (Del.Super. 1924).] 


The doctrine conferred immunity on tort-feasing spouses and prevented one spouse from successfully suing the other.  Like most litigation in which a party raises an immunity defense, the liability of the defendant is immaterial: even though the defendant committed the tortious act, interspousal immunity barred any judgment against him or her.  As a result, on motion, courts often dismissed suits between spouses at the outset.    

As late as 1979, the Delaware Supreme Court reaffirmed the doctrine in Alfree v. Alfree.[footnoteRef:5]  The Court observed, “It is settled law in Delaware that one spouse may not sue the other at law in tort.”[footnoteRef:6]  There were two justifications for retaining the doctrine: 1) it would preserve family harmony by avoiding the disharmonious feelings that often arise between adverse parties to a lawsuit, and 2) it would prevent potential fraud by and collusion between spouses who might fake an injury to collect on insurance.  Although it recognized the doctrine’s unpopularity, the Alfree Court, nevertheless, felt that it was the role of the legislature to abrogate the doctrine.[footnoteRef:7]  [5: , 410 A.2d 161 (Del. 1979).]  [6:  Id. at 162.]  [7:  Id. at 163.] 


The Alfree decision formed the basis of Chief Magistrate’s Legal Memorandum 81-45, “The Interspousal Immunity Doctrine.”[footnoteRef:8] In that memorandum, then-Chief Magistrate Norman A. Barron described how Alfree and interspousal immunity would prevent a husband from maintaining a replevin action in Justice of the Peace Court against his estranged spouse for the recovery of furniture that was purchased by him prior to the marriage.  Although the memorandum recommended that a judge should dismiss an action for replevin filed by one spouse against the other, it concluded that Chancery Court, as a court of equity and not a court of law, could afford the husband relief.[footnoteRef:9] [8:  LM 81-45 (Mar. 12, 1981), http://courts.delaware.gov/legal%20memoranda/download.aspx?ID=14898]  [9:  Id. At 3, citing duPont v. duPont, 98 A.2d 493 (Del. Ch. 1953).] 


The Beattie Decision

All this changed in 1993 when the Delaware Supreme Court handed down its decision in Beattie v. Beattie.[footnoteRef:10] In Beattie a wife sued her husband on negligence theory for serious injuries she sustained in a car accident in which her husband was the driver.  The husband was covered by substantial liability insurance and the couple had no plans to divorce after the accident.  This was the type of action at law that was barred under Alfree. [10:  630 A.2d 1096 (Del. 1993).] 


Beattie expressly overturned the Alfree holding and abrogated interspousal immunity.  Two observations prompted this change. First, the Court noted that interspousal immunity was a judicially-created doctrine that had not been codified in a statute.  As a result, the doctrine, having been created by a court, was susceptible to change by a court.  Second, it was the “duty of this Court to review common law rules to ensure that the conditions and policy objectives that justify the rules remain relevant and valid.”[footnoteRef:11] [11:  630 A.2d at 1098.] 


  Beattie also discounted the Alfree justifications for retaining the doctrine.[footnoteRef:12] Rather than preserving family harmony, Beattie concluded interspousal immunity was apt to disrupt it.  First, if the married couple had to pay large medical bills without the benefit of liability insurance proceeds, “the added financial burden could promote marital discord.”[footnoteRef:13]  Moreover, married couples who could not afford the medical expenses might be relegated to sue for divorce to avoid the interspousal immunity bar and be free to recover insurance proceeds.[footnoteRef:14] The Beattie Court was similarly unpersuaded by the fraud and collusion justification. Rather, it reasoned “[i]t is unnecessary and unwise to deny legitimate claims in order to prevent fraudulent and collusive suits” because “the judicial system is adept at ferreting out frivolous and unfounded cases.”[footnoteRef:15]   [12:  Recall that those justifications were preserving family harmony, and preventing fraud and collusion.]  [13:  630 A.2d at 1098.]  [14:  Id. (“[I]t is conceivable that spouses may decide to divorce solely to bypass the restrictions of the Doctrine.”)]  [15:  Id. at 1099.] 


The Impact of Beattie

	The obvious effect of Beattie	is that spouses are now free to sue each other at law.  Several questions, however, might arise given the negligence tort context and insurance-driven rationale of that decision.  Foreseeing one such question, Beattie noted that although it was decided in the context of a negligent tort, “the rationale underlying the abrogation of the Doctrine in the context of negligence actions would apply to intentional torts.”[footnoteRef:16]  [16:  Id. at 1101.] 


Since the Beattie result, for the most part, was driven by the availability of proceeds from insurers, one could argue that the Court abrogated the doctrine only to the extent such proceeds were available, i.e. to the limits of the liability insurance policy. The Court, however, saw no reason to limit the recovery by the injured spouse to the policy limits.  “[M]aking insurance coverage the limit on liability may have the practical effect of leaving the injured spouse far from compensated for his or her suffering.”[footnoteRef:17]    [17:  Id. at 1100.  ] 

	
Conclusion:

	The doctrine of interspousal immunity is no longer the law in Delaware.  The Delaware Supreme Court abrogated that doctrine in its 1993 decision Beattie v. Beattie.  Thus, a spouse is no longer barred from suing the other spouse in an action at law.  Chief Magistrate’s Legal Memorandum 81-45, which commented on the law as it formerly existed, is hereby rescinded. 
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