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Memorandum of Agreement to Form a Consortium 

Made and Entered into by and Between
1) The Medical Research Council
Herein represented by ……………….. in his/her capacity as ……………. and duly authorized to do so,

(hereinafter referred to as "the CONSORTIUM LEADER")

and

2) ……………………………………
Herein represented by ……………….. in his/her capacity as ……………. and duly authorized to do so, 
(hereinafter referred to as “……..”) 


collectively hereinafter referred to as “the Parties”

WHEREAS

-
The Parties wish to establish a consortium ('the CONSORTIUM') on the terms and conditions of this AGREEMENT for collaboration in the FIELD (“the PROJECT”);

· The Parties possess proprietary information, technical knowledge, experience, specimens and data of a secret and confidential nature relating to the FIELD, which may be valuable to the PROJECT (“INFORMATION”);
· The Parties understand and agree that effective utilization of infrastructure, resources and expertise to execute and implement projects relating to innovative technology requires coordination and integration of their activities;
· The Parties wish to exchange INFORMATION to facilitate such coordination and integration of their activities for the purpose of the PROJECT;

NOW THEREFORE THE PARTIES HEREBY AGREE AS FOLLOWS:
1.
INTERPRETATION 

In this AGREEMENT, unless the context otherwise indicates:-

1.1 the Preamble shall form an integral part of this Agreement 
1.2 the headings to clauses of this AGREEMENT are inserted for reference purposes only and shall in no way govern or affect the interpretation thereof.

1.2
any annexures to this AGREEMENT form an integral part hereof and words and expressions defined in this AGREEMENT shall bear, unless the context otherwise requires, the same meaning in such schedules.

1.3
unless the context clearly indicates a contrary intention, words importing the singular shall include the plural and vice versa.

1.4 reference to any one gender shall include the other gender and any reference to a natural person shall include a legal persona and vice versa.

1.5
where the day on or by which anything is to be done is not a business day, it shall be done on or by the first day thereafter.

1.6
any number of days prescribed in this AGREEMENT shall be reckoned as calendar days, exclusively of the first, inclusively of the last day, unless the last day falls on a weekend or on a public holiday, in which case the last day shall be the next succeeding day which is not a weekend or a public holiday.
2.
DEFINITIONS

In this AGREEMENT, unless clearly inconsistent with or otherwise indicated by the context:

2.1
'this AGREEMENT' means the agreement between the Parties captured in this document, “Memorandum of Agreement to form a Consortium”, together with all the Annexures hereto which have been signed by all the Parties;

2.2
'CONSORTIUM' means the Parties as outlined in the preamble to this AGREEMENT;

2.3
'EFFECTIVE DATE' means, notwithstanding date of signature of this AGREEMENT; 

2.4
'EXPLOITATION' means the utilization of any ideas, concepts, activities or INTELLECTUAL PROPERTY rights arising from this AGREEMENT, by putting the same to commercial use or industrial implementation with the view to making profit;

2.5
'PRODUCT' means any commercially viable product, process or technology that arises from the PROJECT and that is potentially suitable for EXPLOITATION;

2.6
the 'PROJECT' means the project for which the Parties hereby agree to collaborate, with project title “………….”;

2.7
'INTELLECTUAL PROPERTY' means intellectual capital in the form of any and all technical or commercial information, including, but not limited to the following: chemical structures; biological or chemical information; manufacturing technique and designs; specifications and formulae; know-how, data, systems and processes; production methods; trade secrets; undisclosed inventions; financial and marketing information; as well as registered or unregistered intellectual property in the form of patents, trade marks, designs and plant breeders' rights (whether granted/registered or applied for), and copyright in any works, including literary works or computer software programs, relating to the PROJECT;

2.8
'CONSORTIUM LEADER' means the coordinating Party for the PROJECT;
2.9
'CONFIDENTIAL INFORMATION' means information that (a) relates to the disclosing Party’s past, present or future research, development, business activities, products, services and technical knowledge, relating to the PROJECT, and (b) either has been identified in writing as confidential or is of such a nature (or has been disclosed in such a way) that it should be obvious to the other Party that it is claimed as confidential. As used herein, the Party disclosing CONFIDENTIAL INFORMATION is referred to as the “Disclosing Party” and the Party receiving the CONFIDENTIAL INFORMATION is referred to as the “Recipient” or “the Receiving Party”.

3.
COMMENCEMENT AND DURATION 

This AGREEMENT will commence as from the date of signature ('the EFFECTIVE DATE') and shall continue to remain in effect, subject to the provisions contained herein, for a period of 2 (two) years, or until superceded by a new AGREEMENT, whichever is sooner, unless terminated prior thereto by mutual written consent of all Parties.

4.
AGENCY
4.1
No Party shall present itself as the representative or agent of any other Party(ies) or of the CONSORTIUM for any legal action to be taken, nor shall it have the power of authority to commit any other Party(ies) or the CONSORTIUM, other than as anticipated in terms of this Agreement, unless it receives prior written consent from the Party concerned, and then only to the extent set out therein.

4.2 
All Parties shall act as independent contractors for the purposes of this Agreement.

4.3
Nothing in this AGREEMENT shall be interpreted as establishing a joint venture between the Parties.

5.
GENERAL OBLIGATIONS ON PARTIES
5.1
The Parties undertake to exchange information and material relating to the PROJECT.

5.2
The Parties undertake not to divulge any information and/or methods pertaining to the research included in the PROJECT and covered by this AGREEMENT, without prior written authorization from the other Parties.

5.3
No provision in this AGREEMENT shall entitle any one of the Parties to use the BACKGROUND INTELLECTUAL PROPERTY of any other Party without the express written consent of such other Party. 

5.4
The Parties shall negotiate with one another in good faith in order to conclude the necessary agreements regarding the ownership, use and EXPLOITATION of each other's BACKGROUND INTELLECTUAL PROPERTY and all INTELLECTUAL PROPERTY generated during the execution of the PROJECT, subject to the provisions of Clause 9.

5.5
In the event of a Party refusing its consent, and should such consent in the opinion of the other Parties be required for the successful completion or commercial EXPLOITATION of the PROJECT, the other Parties may require such Party to give such consent, subject to such conditions as the other Parties may decide upon.

5.6
Notwithstanding the provisions of Clause 5.3 above, the Parties are prohibited from commercially exploiting the information and/or methods exchanged between them unless the consent of the other Parties has been obtained in terms of Clause 7 hereunder, and unless a separate written agreement governing such EXPLOITATION has been entered into.

6.
COST PRIOR TO ESTABLISHMENT OF CONSORTIUM
Each Party shall bear its own costs prior to the establishment of the CONSORTIUM unless otherwise approved by the other Parties.

7.
EXPLOITATION
It is expressly recorded between the Parties that no commercial EXPLOITATION of any PRODUCT or any part of a PRODUCT shall take place, prior to the conclusion of a separate written agreement governing such EXPLOITATION. Such agreement shall be subject to the provisions of this AGREEMENT as well as such further terms and conditions as the Parties may then agree upon.

8.
CONFIDENTIALITY
8.1 
The Parties shall:

(a)
treat as strictly confidential any and all data and INFORMATION given or made known to them arising from this association;

(b)
use INFORMATION only for the purpose of the PROJECT and shall disclose INFORMATION only to employees who have a need to know the INFORMATION for the purposes of the PROJECT;

(c)
accept responsibility for the observance of the provisions of this clause by their employees.

8.2
A Party shall not be liable to the other Parties for disclosure of information received under this AGREEMENT where the INFORMATION or any part thereof:

(a) was known to the Receiving Party prior to their disclosure by the Disclosing Party hereunder and was not acquired directly or indirectly from the Disclosing Party; or

(b) was in the public domain prior to its disclosure or enters into the public domain after disclosure through no breach of this AGREEMENT; or

(c) becomes known to the Receiving Party by action of a third party not in breach of any obligation of confidentiality to the Disclosing Party;

(d) was independently devised, or arrived at, by the Receiving Party; or 

(e) is obliged to be disclosed in terms of an Order of Court, subpoena or other legal process.

8.3
Employees of Parties shall not deliver or publish any paper, thesis or other material relating to the PROJECT, nor disclose any information relating to the PROJECT, to any third party without the prior written consent of the other Parties, subject thereto that:

(a) prior to giving their consent as envisaged herein, the other Parties shall be provided with a draft of any such paper, thesis, material or information; and

(b) any such intended publication or disclosure of information shall be made in consultation and with due acknowledgement to the other Parties;

(c) any such intended publication or disclosure shall have no legal impact on any existing INTELLECTUAL PROPERTY rights which will be governed by Clause 9 hereof.

8.4
The provisions of this Clause 8 shall survive termination of this AGREEMENT for whatever reason, for a period of 5 (five) years following such termination.


8.5
Notwithstanding the above:

8.5.1
The CONSORTIUM members may publish academic literature pertaining to the PROJECT, provided that they give the other Parties 60 (sixty) days notice, in advance of the submission of the intended presentation or publication, of their intention to do so. The other Parties shall be afforded an opportunity to examine such literature and shall be permitted to object, in writing, within 30 (thirty) days of the receipt of such notice, to the inclusion of CONFIDENTIAL INFORMATION therein. In the event of such an objection being raised, the CONSORTIUM member and the other Parties shall negotiate a revised version of the publication.  

8.5.2
The Parties shall be entitled to evaluate all contributions for suitable protection of the INTELLECTUAL PROPERTY, including, but not limited to, protection through patents. If the Parties agree that a development is not suitable for registered protection, they may authorize the publication of academic literature containing the contribution.


8.5.3
In the event of the Parties deciding that a development is potentially suitable for patenting, the CONSORTIUM members expressly recognize that the other Parties may refuse to allow publication of academic literature if, in their opinion such publication will jeopardize any current or potential future patent application that may be made by the CONSORTIUM or by an individual CONSORTIUM member.  


8.5.4
The Parties shall, however, not be entitled to delay the submission and examination of theses and dissertations or the awarding of degrees, provided that suitable arrangements are made to preserve the confidentiality of the information contained therein.

9.
INTELLECTUAL PROPERTY
9.1
All INTELLECTUAL PROPERTY created prior to the EFFECTIVE DATE shall be and remain the sole property and right of the Party who created same and shall be referred to as BACKGROUND INTELLECTUAL PROPERTY.  A record of all BACKGROUND INTELLECTUAL PROPERTY shall be disclosed to and minuted by the CONSORTIUM LEADER within one calendar month of the EFFECTIVE DATE, and appended in due course as Annexure "B" to this AGREEMENT. 
9.2
Unless agreed otherwise between the Parties, all INTELLECTUAL PROPERTY resulting from, or developed during the PROJECT, shall be owned jointly and equally in undivided shares by the Parties provided that all the proceeds from EXPLOITATION shall be shared between the Parties in such proportions as the Parties may decide, and further subject thereto that the Parties shall take into account, in establishing such proportions, the contributions by the respective Parties in any such development, and any share as allocated to a specific Party shall be directly proportional to that Party's contribution.  Relevant contributions to take into account include, but are not limited to, intellectual and financial contributions and contributions in kind (e.g. use of land, equipment or facilities).  A record shall be established of all INTELLECTUAL PROPERTY created during the execution of the PROJECT for the purposes of this clause. In the event of a dispute relating to the extent of contributions, the dispute shall be referred to the MRC for final determination, which determination shall be binding on the Parties.

9.3
All INTELLECTUAL PROPERTY relevant to the PROJECT but created by one of the Parties after completion of the PROJECT will vest in the Party who created such INTELLECTUAL PROPERTY. The other Parties, jointly and severally, shall have a right of first refusal to the EXPLOITATION of such INTELLECTUAL PROPERTY and any rights acquired as a result of this will oblige Parties to make a corresponding contribution to the costs associated with the creation and/or protection of the INTELLECTUAL PROPERTY.

9.4
Each Party shall promptly make written disclosure to the others of each invention or other potentially useful or exploitable INTELLECTUAL PROPERTY in terms of Clause 9.2. This information shall be treated as confidential by the Receiving Parties. If the CONSORTIUM decides not to exploit the INTELLECTUAL PROPERTY, any individual Party may do so with written permission of the other Parties.

9.5
Each Party shall provide, when so requested by the other Parties, all information in its possession pertaining to an invention or any exploitable INTELLECTUAL PROPERTY relating to the PROJECT which may be necessary in the preparation, filing and prosecution of a registerable right. Such information shall be treated as confidential by the receiving Parties.

9.6
The Parties hereby undertake to safeguard, prior to any commercial use, the rights of the holder in the country or countries where this commercial use is to take place, by complying with the appropriate formalities. Costs associated with procuring protection for INTELLECTUAL PROPERTY rights will be shared equally by the Parties, unless agreed otherwise in writing in a subsequent agreement between the Parties. The Party giving instructions to any intellectual property practitioner or other person regarding protection of INTELLECTUAL PROPERTY is responsible to ensure that the practitioner or other person sends copies of relevant documentation to any interested Party.

9.7
The provisions of this Clause 9 shall survive termination of this AGREEMENT in perpetuity.

10.
SUBCONTRACTING
The Parties may not, without the prior consent of the other Parties, subcontract with third parties.  Such subcontracting shall be approved in writing a priori by the other Parties, and shall be in terms of written agreement(s) between one or more of the contracting Parties and the outside party, which agreement shall in no way conflict with the provisions of this AGREEMENT. Specifically, all INTELLECTUAL PROPERTY rights generated by the sub-contractor, have to vest in a CONSORTIUM member, including but not limited to copyright of software and reports. Any Party subcontracting with a third party will ensure that the third party executes a written agreement in which INTELLECTUAL PROPERTY RIGHTS are positively assigned in equal undivided shares to the Parties to this AGREEMENT.

11.
GOVERNING LAW 
This AGREEMENT shall be governed by and interpreted in accordance with the laws of the Republic of South Africa and the parties agree to any competent Court adjudicating upon any dispute arising out of this Agreement, unless otherwise agreed to in writing at the time between the Parties in an Arbitration Agreement.
12.
FORCE MAJEURE
12.1
In the event that any of the Parties is unable to perform any of their respective obligations in this AGREEMENT and such non-performance is caused by acts of God, rained out venues, riots, civil insurrection, acts of a public enemy, accidents, acts of a civil or military authority, floods, earthquakes or winds, or similar situations beyond the reasonable control of the Parties concerned, such failure to perform shall not constitute a breach of this AGREEMENT.

12.2
The Party incapable of performing in terms of Clause 12.1 shall immediately notify the other Parties in writing of the reason or reasons and cause for its inability to perform and shall submit an estimated duration of such inability to perform.

12.3
The Party incapable of performing shall, at no cost to the other Parties, exercise due diligence to shorten the duration and to avoid the cause of the inability to perform and shall keep the other Parties informed of all steps taken to enable performance under this AGREEMENT.

12.4
During such period of non-performance in terms of Clauses 12.1 to 12.3, the relevant terms of this AGREEMENT will be suspended.

13.
DOMICILIA AND NOTICES
13.1
The Parties choose as their domicilia citandi et executandi for all purposes under this AGREEMENT, whether in respect of court process, notices or other documents or communications of whatever nature, the following addresses:

13.1.1
The CONSORTIUM LEADER:

13.1.1.1 
Physical Address : …………………………
13.1.1.2 
Postal Address : …………………………….
13.1.1.3
Telefax Communication: ………………………
13.1.2     ………………………………..
13.1.2.1
Physical Address :  …………………………
13.1.2.2 
Postal Address : …………………………
13.1.2.3 
Telefax Communication : ……………
13.2
Any notice or communication required or permitted to be given in terms of this AGREEMENT shall be valid and effective only if in writing.
13.3
Any Party may by notice to the other Party, change its domicilium citandi et executandi to another physical address in the Republic of South Africa, provided that the change shall become effective on the seventh day after the latest receipt of the notice.
13.4
Any notice to a Party contained in a correctly addressed envelope and:

13.4.1
sent by prepaid registered post to it at its domicilium citandi et executandi shall be deemed to have been received on the fourth business day after posting (unless the contrary is proved); or

13.4.2
delivered by hand to a responsible person during ordinary business hours at its domicilium citandi et executandi shall be deemed to have been received at the time of delivery (unless the contrary is proved).

13.5
Any notice given by telefax shall be deemed to have been received by the addressee, in the absence of proof to the contrary, immediately upon issuance, by the transmitting telefax machine, of a report confirming correct transmission of all the pages of the document containing the notice, or upon receipt by the transmitting telefax machine, at the end of the notice being transmitted, of the automatic answer - back of the receiving telefax machine.

13.6
Notwithstanding anything to the contrary herein contained, a written notice or communication actually received by a Party shall be an adequate written notice or communication to it, notwithstanding that it was not sent to or delivered at its chosen domicilium citandi et executandi.
14.
PERFORMANCE

The Parties shall do all acts and sign all documents as may be required from time to time in order to implement and carry out the terms and conditions of this AGREEMENT.

15.
BREACH AND TERMINATION

15.1
Should any Party fail to fulfill any of the obligations undertaken by it and fail to remedy the breach within a period of 30 (thirty) calendar days after receiving written notification from the other Parties demanding that the breach be rectified, the other Parties shall be entitled, without further notice, to cancel that Party’s involvement in the PROJECT, without prejudice to any claim which the non-transgressing Party(ies) might have for damages, breach of contract or otherwise.
15.2
The other Parties may terminate a Party’s involvement in the PROJECT at any time by giving to such Party (“the Defaulting Party”) notice of such termination if:

15.2.1
the Defaulting Party is, other than for the purposes of reconstruction or amalgamation, placed under voluntary or compulsory liquidation or under judicial management or under receivership or under the equivalent of any of the foregoing;

15.2.2
a final and unappealable judgment against the Defaulting Party remains unsatisfied for a period of 14 (fourteen) calendar days or more after it comes to the notice of the management of the Defaulting Party;

15.2.3.
the Defaulting Party commits an act of insolvency or makes any arrangement as contemplated in Section 311 of the Companies Act (Act 61 of 1973) or compromise with its creditors generally, or ceases, or threatens to cease, to carry on business;

15.2.4
if the Defaulting Party terminates in the agreed territory that part of its business operations that are directly relevant to the PROJECT.

15.3
This AGREEMENT may be terminated by mutual consent between the Parties.
15.4
Any termination of this AGREEMENT shall not absolve the Parties from the obligation to observe the confidentiality measures and other restraints as set out herein.
16.
CONSEQUENCES OF TERMINATION
In the event of breach of contract as set out in Clause 15 above, the transgressing Party will, without prejudice to any claim which the non-transgressing Party(ies) might have for damages, breach of contract or otherwise :

a)
retain such INTELLECTUAL PROPERTY rights as will be determined by the other Parties;

b)
be responsible for costs of completion of the assignments of the transgressing Party;

c)
be liable for any damages resulting from such breach.

17.
INDEMNITY
Each Party assumes the risk of loss of, or damage to that Party's property and the property of the Party's contractors and suppliers at every tier and of the bodily injury (including death) to the employees of that Party and its said contractors and suppliers arising out of the performance of this AGREEMENT.  Each Party shall indemnify, defend and hold harmless the other, its officers, agents, employees, contractors and suppliers at every tier from all claims for damage, loss or bodily injury, the risk of which is assumed by the indemnitor under this provision, whether or not caused in whole or in part by the active or passive negligence of the indemnitee, provided however, that this indemnity shall not apply to willful acts or gross negligence.

18.
GENERAL
18.1
This AGREEMENT contains the entire agreement between the Parties and no Party shall be bound by any undertaking, representation or warranty not recorded herein or added hereto as provided herein, except for decisions of the other Parties.

18.2
No alteration, variation, addition or agreed cancellation of this AGREEMENT shall be of any force or effect unless reduced to writing as an addendum to this AGREEMENT and signed by the Parties or their duly authorized signatories.

18.3
No failure or delay on the part of any Party in exercising any right, power or privilege hereunder shall operate as a waiver thereof, nor shall any single or partial exercise of any right, power or privilege preclude any other or further exercise thereof, or the exercise of any other right, power or privilege. The rights and remedies herein expressly provided are cumulative and not exclusive of any rights or remedies which the Parties would otherwise have.

18.4
No indulgence, leniency or extension of time which any Party ("the grantor") may grant or show to the other/s shall in any way prejudice the grantor or preclude the grantor from exercising any of its rights in the future.

18.5
If any clause or term of this AGREEMENT should be invalid, unenforceable or illegal, then the remaining terms and provisions of this AGREEMENT shall be deemed to be severable therefrom and shall continue in full force and effect unless such invalidity, unenforceability or illegality goes to the root of this AGREEMENT.

18.6
All Parties shall pay their own costs relating to the preparation and settlement of this AGREEMENT.

18.7
This AGREEMENT shall be for the specific benefit of each of the Parties and may not be assigned in whole or in part by any Party without the prior consent of the other Parties, except that a Party's interest shall be assignable without the consent of the others in pursuance of any merger, consolidation or reorganization or voluntary sale or transfer of all or substantially all the assigning Party's assets where the merged, consolidated or reorganized corporation or entity resulting therefrom or the transferee of such sale or transfer has the authority and power effectively to perform that Party's obligations to the other under this AGREEMENT.

18.8
As the contract was negotiated by the Parties, the rule of construction that the contract shall be interpreted against the Party responsible for the drafting or preparation of this AGREEMENT shall not apply.
18.9 This Agreement shall not bind the Parties to any form of exclusivity and all Parties shall be entitled to conduct business independent of one another, unless otherwise agreed upon in writing.
Signed at ............................. this ............ day of ............................................ 2003.

AS WITNESSES
1.
.............................................

2.
..............................................



.................................







For the Consortium Leader






    (Duly authorized)

Signed at ............................. this ............ day of ............................................ 2003.

AS WITNESSES
1.
.............................................

2.
..............................................



.................................






                For ……………………..


                                                                 (Duly authorized)

Signed at ............................. this ............ day of ............................................ 2002.

ANNEXURE A – PROJECT PROPOSAL
ANNEXURE B – BACKGROUND INTELLECTUAL PROPERTY

Record of each Party’s BACKGROUND INTELLECTUAL PROPERTY and/or intellectual capital as defined in Clause 2.7 and required in Clause 9.1
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