INDEPENDENT SALES REPRESENTATIVE AGREEMENT

(Sample)

This Agreement is made on   
, 20  

BETWEEN

(Sales Representative)

Name   

Address   

Phone   

Email   

Fax   

AND

(Company)

Name   

Address   

Phone   

Email   

Fax   

Company seeks to benefit from Sales Representative’s expertise by retaining Sales Representative and Sales Representative wishes to perform selling services for Company. Accordingly, and in consideration of the payments to be made by Company, Sales Representative and Company agree as follows:

1.      DEFINITIONS
As used herein, the following terms shall have the meanings set forth below:

a)
“Products” shall mean the following of the Company’s products to be sold by Sales Representative:   

b)
“Territory” shall mean the following described geographic area and/or specific accounts:   

2.
APPOINTMENT
Company hereby appoints Sales Representative as its sales representative for the Products in the Territory, and Sales Representative hereby accepts such appointment. Sales Representative’s sole authority shall be to solicit orders for the Products in the Territory in accordance with the terms of this Agreement. Sales Representative shall not have the authority to make any commitments whatsoever on behalf of Company, and will be fully responsible for keeping his or her customers duly informed of this limit on Sales Representative’s authority to make agreements on behalf of Company with the customer.

3.
GENERAL DUTIES
a)
Sales Representative shall use its best efforts to promote the Products and maximize the sale of the Products in the Territory.

b)
Sales Representative shall provide reasonable assistance to Company in promotional activities in the Territory such as trade shows, product presentations, sales calls, and other activities of Company with respect to the Products.

c)
Sales Representative shall provide reasonable “after sale” support to Product purchasers and generally perform such sales-related activities as are reasonable to promote the Products and the goodwill of Company in the Territory, in the line of business Company is in.

d)
Sales Representative shall report weekly to Company concerning sales of the Products and competitive promotional advertising pricing activities.

e)
Sales Representative will devote adequate time and effort to perform its obligations.

f)
Sales Representative shall neither advertise the Products outside the Territory nor solicit sales from purchasers located outside the Territory without the prior written consent of Company.

4.
RESERVED RIGHTS
a)
Company reserves the right to solicit orders directly from and sell directly to any end users or other retail buyers within the Territory.

b)
Sales Representative’s task is to solicit orders from all potential wholesale customers in the Territory including original equipment manufacturers, distributors, resellers, dealers, value-added resellers, telemarketing companies, and retail distribution chains, unless agreed otherwise elsewhere in this Agreement.

5.
CONFLICT OF INTEREST
a)
Sales Representative warrants to Company that it does not currently represent or promote any lines or products that compete with the Products and that Sales Representative is free to enter into this Agreement and that this Agreement does not violate any agreement heretofore made by Sales Representative and which remains in force.

b)
During the term of this Agreement, Sales Representative covenants and agrees it shall not represent, promote, or otherwise try to sell within the Territory any lines or products that, in Company’s judgment, compete with the Products covered by this Agreement.

c)
Sales Representative shall provide Company with a list of the companies and products that it currently represents and shall notify Company in writing of any new companies and products at such time as its promotion of those new companies and products commences.

6.
INDEPENDENT CONTRACTOR
a)
Sales Representative is an independent contractor employed at will by Company, and nothing contained in this Agreement shall be construed to (i) give either party the power to direct and control the day-to-day activities of the other; (ii) constitute the parties as partners, joint venturers, co-owners or otherwise; or (iii) allow Sales Representative to create or assume any obligation on behalf of Company for any purpose whatsoever.

b)
Sales Representative is not an employee of Company and is not entitled to any employee benefits. Neither Sales Representative nor Sales Representative’s employees shall be entitled to participate in any Company plans, arrangements, or distributions pertaining to any pension, stock, bonus, profit sharing, or similar benefits.

c)
Sales Representative shall be responsible for paying all income taxes and other taxes charged to Sales Representative on amounts earned hereunder. All financial and other obligations associated with Sales Representative’s business are the sole responsibility of Sales Representative.

7.
INDEMNIFICATION
a)
Sales Representative shall indemnify and hold Company free and harmless from any and all claims, damages, or lawsuits (including reasonable attorneys’ fees) arising out of negligence or malfeasant acts of Sales Representative, its employees, or its agents.

b)
Sales Representative agrees that if Sales Representative or an employee of Sales Representative shall operate a motor vehicle during the term of this Agreement, Company is not responsible for any damage or loss sustained by the use of said automobile during the term hereof. If Sales Representative or Sales Representative’s employees shall operate a motor vehicle in the performance of Sales Representative’s duties hereunder, Sales Representative agrees to maintain public liability insurance in

limits not less than $   
, and to promptly furnish Company with documentation evidencing same upon request.

8.
SALE OF THE PRODUCTS
a)
Prices and Terms of Sale. Company shall provide Sales Representative with copies of its current price lists, delivery schedules, and standard terms and conditions of sale, as established from time to time. Sales Representative shall quote to customers only those authorized prices, delivery schedules, and terms and conditions, and modify, add to, or discontinue Products following written notice to Sales Representative. Each order shall be controlled by the prices, delivery schedules, and terms and conditions in effect at the time the order is accepted, and all quotations by Sales Representatives shall contain a statement to that effect.

b)
Quotations. Sales Representative shall promptly furnish to Company copies of all quotations submitted to customers. Each quotation shall accurately reflect the terms of this Agreement.

c)
Orders. All orders for the Products shall be in writing, and the originals shall be submitted to Company. All orders shall be sent directly from the customer to the Company not to the Sales Representative for forwarding to the Company.

d)
Acceptance of Orders. All orders obtained by Sales Representative shall be subject to final acceptance by Company at its principal office and all quotations by Sales Representatives shall contain a statement to that effect. Sales Representative shall have no authority to make any acceptance or delivery commitments to customers. Company specifically reserves the right to reject any order or any part thereof for any reason.

e)
Credit Approval. Company shall have the sole right of credit approval or credit refusal for customers in all cases, with or without cause.

f)
Collection. Full responsibility for collection from customers rests with Company, provided that Sales Representative shall at Company’s request assist in such collection efforts.

g)
Inquiries from Outside the Territory. Sales Representative shall promptly submit to Company, for Company’s attention and handling, the originals of all inquiries received by Sales Representative from customers outside the Territory.

9.
EXPENSES
a)
Sales Representative shall bear any and all costs or expenses incurred by Sales Representative to perform his obligation under this Agreement, including, but not limited to, vehicle insurance, travel expenses, and telephone expenses, except those which Company agrees to pay for in writing (“Agreed Expenses”).

b)
Any claim for Agreed Expenses must be accompanied by such proof of payment as Company may specify from time to time.

10.
COMMISSION
a)
Sole Compensation. Sales Representative’s sole compensation under the terms of this Agreement shall be a commission computed as   
 percent (  
 %)
of actual payments received by Company.

b)
Basis of Commission. The Commission shall apply to all orders solicited by Sales Representative from the Territory that have been accepted by Company and for which shipment has occurred. No commissions shall be paid on orders from outside the Territory (even if Sales Representative receives the initial inquiry from outside the Territory) unless otherwise agreed in writing by Company. Commissions shall be computed on the net amount paid by customer.

c)
Time of Payment. The commission on a given order shall be due and payable when paid by the customer and be due within five (5) days after such payment is received by Company.

d)
Commission Charge-Back. Company shall have the absolute right to set forth cash discounts, to make such allowances and adjustments to accept such returns from its customers, and to write off as bad debts such overdue customer accounts as it deems advisable. In each such case Company shall charge back to Sales Representative’s account any amounts previously paid or credited to it with respect to such cash discounts, allowances, adjustments, returns, or bad debts. However, Company agrees that the amount of any cash discount provided to a customer and charged back to Sales Representative shall not exceed of the sales price. Payment to Sales Representative upon receipt of customer payments and for the percentage agreed upon eliminates most of these areas for dispute, which the parties acknowledge herein.

e)
Annual Inspection of Records. Sales Representative shall have the right, at its own expense and not more than once per year, to inspect at reasonable times Company’s relevant accounting records to verify the accuracy of commissions paid by Company under the terms of this Agreement. If the audit correctly reveals that Company has underpaid Sales Representative by ten percent (10%) or more, then Company shall reimburse Sales Representative for the cost of the audit, in addition to the amount of underpayment. In no event shall an audit be permitted for more than the past twelve (12) months. Therefore, any amounts possibly due prior to this year and one day, are not subject to review for any reason including fraudulent misrepresentation or any other such claim Sales Representative might make.

11.
TERM AND TERMINATION
a)
Term. This Agreement shall commence on   

and continue for one year thereafter, unless terminated earlier as provided herein. This Agreement shall continue until terminated upon at least thirty (30) calendar days’ written notice by either party. If not terminated during the first year, this Agreement shall continue until one party or the other terminates the Agreement with thirty (30) calendar days’ written notice.

b) Immediate Termination. Notwithstanding the foregoing, the Company shall be able to terminate this Agreement immediately, without the sending of the aforesaid written thirty (30) day notice, upon the death or bankruptcy of Sales Representative, or in the event Sales Representative breaches any of the material terms of this Agreement.

c)
Return of Materials. All of Company’s trademarks, trade names, patents, copyrights, designs, drawings, formulas, or other data, photographs, demonstrators, literature, digital materials, and sales aids of every kind shall remain the property of Company. Within ten (10) days after the termination of this Agreement, Sales Representative shall return all such items to Company at Sales Representative’s expense. Sales Representative shall not make or retain any copies of any confidential items or information that may have been entrusted to it. Effective upon the termination of this Agreement, Sales Representative shall cease to use all trademarks, other marks, and trade name of Company.

12.
LIMITATION OF LIABILITY
Upon termination by either party in accordance with any of the provisions of this Agreement, neither party shall be liable to the other, because of the termination for compensation, reimbursement, or damages on account of the loss of prospective profits or anticipated sales or on account of expenditures, investments, leases, or commitments in connection with the business or goodwill of Company or Sales Representative. Company’s sole liability under the terms of this Agreement shall be for any unpaid commissions.

13.
CONFIDENTIALITY
a)
Sales Representative acknowledges that by reason of its relationship to Company hereunder it will have access to certain information and materials concerning Company’s business plans, customers, technology, and products that is confidential and of substantial value to Company, which value would be impaired if such information were disclosed to third parties.

b)
Sales Representative agrees that it shall not use in any way for its own account or the account of any third party, nor disclose to any third party, any such confidential information revealed to it by Company.

c)
Sales Representative shall not publish any technical description of the Products beyond the description published by Company.

d)
In the event of termination of this Agreement, there shall be no use or disclosure by Sales Representative of any confidential information of Company, and Sales Representative shall not manufacture or have manufactured any devices, components, or assemblies utilizing Company’s patents, inventions, copyrights, know-how, or trade secrets.

14.
NOTICES
Any notice required or permitted by this Agreement shall be deemed given if sent by recognized overnight courier delivery service or by certified/registered mail, postage prepaid and return receipt requested, to the appropriate address stipulated below:

If to Company:    

If to Sales Representative:   


15.
SALE OF BUSINESS
a)
Both parties acknowledge that the Company is entering into this Agreement due to the special, unique, and extraordinary skills of Sales Representative. Accordingly, this Agreement may not be transferred, sold, or assigned to any other individual, corporation, partnership, or joint venture without the Company’s prior approval.

b)
Notwithstanding the foregoing, the Company shall be notified in writing of Sales Representative’s intention to cease selling the Company’s product, an intention to liquidate Sales Representative’s business, sell its assets, or sell or transfer more than fifty percent (50%) of the capital stock of the business, no less than five (5) business days prior to the occurrence of same.  In no event will the Company be bound to continue this Agreement under the same terms and conditions to Sales Representative’s transferee, successor, or majority stockholder if Sales Representative is no longer personally and actively involved in selling the Company’s products.

16.
NO WAIVER
The waiver or failure of either party to exercise in any respect any right provided in this Agreement shall not be deemed a waiver of any other right or remedy to which the party may be entitled.

17.
ENTIRETY OF AGREEMENT
The terms and conditions set forth herein constitute the entire Agreement between the parties and supersede any communications or previous agreements with respect to the subject matter of this Agreement. There are no written or oral understandings directly or indirectly related to this Agreement that are not set forth herein. No change can be made to this Agreement other than in writing and signed by both parties.

18.
GOVERNING LAW AND DISPUTE RESOLUTION
a)
This Agreement shall be construed and enforced according to the laws of the City/Province/Territory of   
 and any dispute under this Agreement must be brought in this venue and no other and all meetings to resolve this dispute including arbitration will take place in this venue.

b)
The parties herein agree to submit any dispute to an arbitration panel of no fewer or more than three (3) independent arbitrators. Company will select one arbitrator, Sales Representative will select one arbitrator, and the two arbitrators so selected will select the third arbitrator.

c)
In the event that arbitration does not succeed or litigation results from or arises out of this Agreement or the performance thereof, the Parties agree to reimburse the prevailing party’s reasonable attorneys’ fees, court costs, and all other expenses, whether or not taxable by the court as costs, in addition to any other relief to which the prevailing party may be entitled. In such event, no action shall be entertained by said court or any court of competent jurisdiction if filed more than one year subsequent to the date the cause(s) of action actually accrued regardless of whether damages were otherwise as of said time calculable.

19.
HEADINGS IN THIS AGREEMENT
The headings in this Agreement are for convenience only, confirm no rights or obligations in either party, and do not alter any terms of this Agreement.

20.
SEVERABILITY
If any term of this Agreement is held by a court of competent jurisdiction to be invalid or unenforceable, then this Agreement, including all of the remaining terms, will remain in full force and effect as if such invalid or unenforceable term had never been included.

IN WITNESS WHEREOF, the parties have hereunto executed this Agreement on the   


day of    
, 20  
, to become effective as of    
, 20   
.

By:
   

   




President of Company
Witness



Sales Representative
Witness

