HOME OWNERSHIP ON INDIGENOUS LAND 

99 year home ownership lease 
under the Aboriginal Land Act 1991
 Agreement to Lease
[note to author – delete before printing - this will only be used for Aboriginal Trust Land and where Council is trustee of the reserve or DOGIT held for the benefit of Aboriginal people]
[note to author – these documents should only be used where Native Title requirements under the Native Title Act 1993 (Cth) have been complied with and the Council is entitled to grant a lease]
Between

[Insert Trustee Details]
and

[Insert Lessee Details]
THIS AGREEMENT is made                               
BETWEEN:
The party named in Item 1 of Schedule 1 (‘the Trustee’) 

AND:
The party named in Item 2 of Schedule 1 (‘the Lessee’)

RECITALS 
A. The Trustee holds the Land on trust for the purpose specified in Item 3 in Schedule 1.
B. The Trustee wishes to grant and the Lessee wishes to accept the Lease on the terms and conditions specified in this Agreement. 
C. The parties wish to record the terms of their agreement.
AGREED TERMS
1. DEFINITIONS & INTERPRETATION
1.1 In this Agreement, the following definitions will apply:

Agreed Standard means the health and safety standard for residential premises as set out in Schedule 5;
Agreement includes this document and all schedules to this document;
Approval Date means that date specified in Item 12 in Schedule 1;
Approvals mean any consent or approval required by law;
Assessment Manager has the meaning given in the Sustainable Planning Act 2009 (Qld);
Balance Purchase Price means the Purchase Price adjusted under clause 13;
Bank means a body corporate that is authorised under the Banking Act 1959 (Cth) to carry on banking business in Australia;
Commencement Date means the date on which this Agreement is executed by the parties and if executed on different dates, the later of those dates;
Conditions mean the conditions nominated in Schedule 2;
Development Application means an application for a Development Permit for:

(a) reconfiguring the Land for the purposes of the Lease;

(b) carrying out building work;

(c) carrying out plumbing or drainage work;

(d) carrying out operational work; or

(e) a material change of use of the Premises,

as required by the Sustainable Planning Act 2009;
Development Approval means the approval of the Development Application, including all terms attaching to that approval;
Development Permit has the meaning given in the Sustainable Planning Act 2009 (Qld);
Financier means the bank, building society or credit union specified in Item 6 in Schedule 1;
Finance Amount means the amount specified in Item 7 in Schedule 1;
Finance Date means the date specified in Item 8 in Schedule 1;
GST has the meaning given in GST Act;
GST Act means A New Tax System (Goods and Services Tax) Act 1999 (Cth); 

Inspection Date means the date specified in Item 9 in Schedule 1;
Interest has the meaning given in the Aboriginal Land Act 1991;
Land means the land described in Item 4 in Schedule 1;
Lease means a lease of the Premises on substantially the same terms as the lease contained in Schedule 3;
Lessee means the person specified in Item 2 in Schedule 1;
Lessee’s Solicitor means the person specified in Item 17 in Schedule 1;
Lodgement Date means that date specified in Item 11 in Schedule 1;
Outgoings mean rates, charges and other levies payable to any authority (including rates and charges for the provision or reticulation of water, sewerage and drainage services payable to the local government);
Place for Settlement means the place specified in Item 14 in Schedule 1;
Plan means the sketch plan or Plan of Survey in Schedule 4; 
Plan of Survey has the meaning given in the Land Title Act 1994 or the Land Act 1994, as applicable;
Premises means that part of the Land over which the Lease is to be granted, as specified in Item 5 and as shown on the Plan, and includes all improvements;
Purchase Price means the amount specified in Item 13 in Schedule 1;

Settlement Date means that date which is 40 business days after the Lessee notifies the Trustee that the last of the Conditions has been satisfied, or such other date agreed by the parties;
Supply has the meaning given in the GST Act;
Survey Date means that date specified in Item 10 in Schedule 1;
Tax Invoice has the meaning given in the GST Act; 
Trustee means the party identified in Item 1 of Schedule 1; 
Trustee’s Solicitor means the person show in Item 16 in Schedule 1; and
Works means the construction of a residential dwelling on the Premises in accordance with the plans and specifications in Schedule 6, where applicable.
1.2 In this Agreement:

(a) words importing a gender include any other gender and words in the singular include the plural and vice versa;

(b) all monetary amounts refer to Australian currency;

(c) a reference to legislation includes subordinate legislation made under it and any legislation amending, consolidating or replacing it;

(d) a reference to an individual or person includes a corporation or other legal entity; 

(e) a reference to a clause or schedule means a clause or schedule to this Agreement; 

(f) the headings are included for convenience of reference only and are not intended to affect the meaning of this Agreement; 

(g) if an expression is defined, other grammatical forms of that expression will have corresponding meanings; 

(h) a reference to days or months means calendar days or months;

(i) if the day on which any act or thing is to be done under this Agreement is a Saturday, Sunday or public holiday in the place where the act or thing is to be done, the act or thing may be done on the next business day in that place;

(j) if any conflict arises between the clauses in this Agreement and the contents of any schedule, the clauses prevail; and

(k) an obligation on the part of two or more persons binds them jointly and each of them individually.

1.3 If a government department or agency mentioned in this Agreement:

(a) ceases to exist; or

(b) is reconstituted, renamed or replaced;

and its powers or functions are transferred to another government department or agency, a reference to the government department or agency will include that other government department or agency.

2. COMMENCEMENT & TERM
2.1 This Agreement commences on the Commencement Date and continues until:
(a) the Trustee and the Lessee enter into the Lease; or 
(b) this Agreement is terminated under clause 19.
3. EXTENSION OF TIME 
3.1 The Lessee may request the Trustee to grant an extension of time to comply with a Condition.  The request must be in the form of a notice under clause 20.
3.2 The Trustee must not unreasonably refuse this request.

3.3 No later than 14 business days after receipt of the Lessee’s request for an extension, the Trustee must notify the Lessee as to whether or not the extension is granted.
4. FINANCE

4.1 This clause 4 only applies if financial approval is a Condition.

4.2 This Agreement is conditional on the Lessee obtaining approval of a loan for the Finance Amount from the Financier, on or before the Finance Date, on terms satisfactory to the Lessee.  
4.3 The Lessee must take all reasonable steps to obtain approval.

4.4 The Lessee must notify the Trustee on or before 5:00 pm on the Finance Date, or such later date as agreed by the parties, that the Condition in clause 4.2:

(a) has been satisfied;

(b) has been waived by the Lessee; or

(c) has not been satisfied.
4.5 If the Lessee has not given a notice to the Trustee under clause 4.4 by 5.00 pm on the Finance Date, the Trustee may terminate this Agreement by notice to the Lessee. 
4.6 Despite clause 4.5, the Trustee’s right to terminate this Agreement under clause 4.5 is subject to the Lessee’s continuing right to notify the Trustee under clause 4.4 prior to receiving any notice from the Trustee under clause 4.5. 

5. BUILDING AND PEST INSPECTION

5.1 This clause 5 only applies if a building and pest inspection is a Condition.
5.2 This Agreement is conditional on the Lessee obtaining a written building report from a building inspector and a written pest report from a pest inspector (which may be a single report) on the Premises, on or before the Inspection Date, on terms satisfactory to the Lessee.  
5.3 The Lessee must take all reasonable steps to obtain the reports.

5.4 Despite clause 5.2, the Lessee may notify the Trustee on or before the Inspection Date that only one of the reports is being obtained.

5.5 The Lessee must notify the Trustee on or before 5:00 pm on the Inspection Date, or such later date as agreed by the parties, that the Condition in clause 5.2:

(a) has been satisfied;

(b) has been waived by the Lessee; or

(c) has not been satisfied.
5.6 If the Lessee has not given a notice to the Trustee under clause 5.5 by 5.00 pm on the Finance Date, the Trustee may terminate this Agreement by notice to the Lessee.
5.7 Despite clause 5.6, the Trustee’s right to terminate this Agreement under clause 5.6 is subject to the Lessee’s continuing right to notify the Trustee under clause 5.5 prior to receiving any notice from the Trustee under clause 5.6. 

6. PLAN OF SURVEY

6.1 This clause 6 only applies if obtaining a Plan of Survey is a Condition.
6.2 This Agreement is conditional on the Lessee obtaining a Plan of Survey for the Premises, on or before the Survey Date.  

6.3 The Plan of Survey must be substantially the same as the sketch plan in Schedule 4.

6.4 The Lessee must take all reasonable steps to obtain the Plan of Survey.

6.5 The Lessee must notify the Trustee on or before 5:00 pm on the Survey Date, or such later date as agreed by the parties, that the Condition in clause 6.2:

(a) has been satisfied and provide a copy of the Plan of Survey to the Trustee; or

(b) has not been satisfied.

6.6 If the Lessee has not given a notice to the Trustee under clause 6.5 by 5.00 pm on the Survey Date, the Trustee may terminate this Agreement by notice to the Lessee.
6.7 Despite clause 6.6, the Trustee’s right to terminate this Agreement under clause 6.6 is subject to the Lessee’s continuing right to notify the Trustee under clause 6.5 prior to receiving any notice from the Trustee under clause 6.6. 

7. DEVELOPMENT APPROVAL

7.1 This clause 7 only applies if a Development Approval is a Condition. 
7.2 This Agreement is conditional on the Lessee obtaining a Development Approval, on terms and conditions satisfactory to the Lessee, on or before the Approval Date.

7.3 At the Lessee’s cost, the Lessee must prepare the Development Application generally in accordance with the Plan of Survey and the Works, as applicable.

7.4 The Lessee must:

(a) lodge the Development Application with the Assessment Manager no later than the Lodgement Date; and 

(b) take all reasonable steps to diligently pursue the Development Application.

7.5 The Lessee must notify the Trustee no later than 7 business days after: 

(a) receipt of the Assessment Manager’s decision; or

(b) the Approval Date, or such later date as agreed by the parties,

whichever is the earlier, as to whether or not the Condition in clause 7.2 has been satisfied.
7.6 If the Lessee has not given a notice to the Trustee under clause 7.5, the Trustee may terminate this Agreement by notice to the Lessee.
7.7 Despite clause 7.6, the Trustee’s right to terminate this Agreement under clause 7.6 is subject to the Lessee’s continuing right to notify the Trustee under clause 7.5 prior to receiving any notice from the Trustee under clause 7.6. 

8. NO WARRANTIES
8.1  The Lessee acknowledges that: 
(a) the Premises are being leased in an ‘as is’ condition;
(b) the Lessee has had the opportunity to obtain and undertake his/her own independent inspection, searches and enquiries in relation to the Premises; and
(c) the Premises are being leased with any and all defects (whether latent or patent).
8.2 The Lessee will not:

(a) make any objection, requisition or claim for loss, damage or compensation because of, or arising out of:

(i) the state of repair or condition of the Premises; or

(ii) the suitability of the Premises for any particular use or purpose; or
(b) require the Trustee to carry out any work in respect of the Premises on the grounds that there are latent or patent defects in the Premises.
9. NATIVE TITLE REQUIREMENTS 

9.1 The Trustee warrants that the requirements under Part 2 Division 3 of the Native Title Act 1993 (Cth) have been complied with and the Trustee is entitled to grant the Lease.

10. TRUSTEE’S OBLIGATIONS
10.1 Where clause 7 applies and where the consent of the relevant owner of the land is required under the Sustainable Planning Act 2009 (Qld) to the making to the Development Application, the Trustee must use reasonable endeavours to provide that consent, in its capacity as owner of the land, where the Development Application complies with the Plan of Survey and the Works, as applicable. 

10.2 The consent referred to in clause 10.1 does not fetter the discretion of the Trustee or constitute an assessment or approval of the Development Application where the Trustee, in its capacity as a local government, is the Assessment Manager.

10.3 The Trustee warrants that there are no Interests in the Land which may affect the proposed Lease. 
11. LEASE

11.1 Subject to the Conditions being satisfied or waived, the Trustee agrees to grant and the Lessee agrees to accept the Lease in consideration for payment of the Purchase Price.
11.2 The Lease will commence on the Settlement Date.
11.3 At its cost, the Trustee must prepare and deliver the Lease to the Lessee for execution, no later than 20 business days prior to the Settlement Date.
11.4 The Lessee must sign the Lease promptly and return the Lease to the Trustee, no later than 10 business days after its receipt.
11.5 The Trustee must sign the Lease promptly after it is received from the Lessee.
12. CONDITION OF PREMISES ON SETTLEMENT DATE
12.1 The Trustee must ensure that the Premises meet the Agreed Standard on the Settlement Date.
12.2 The parties acknowledge that the Premises will be at the risk of the Lessee from 5.00pm on the first business day after the Commencement Date.
13. PAYMENT OF THE PURCHASE PRICE

13.1 The Lessee must pay the Balance Purchase Price to the Trustee on the Settlement Date in exchange for the Lease.

13.2 Adjustments for Outgoings will be made to the Purchase Price on the Settlement Date.

13.3 The parties agree that the Trustee is liable for Outgoings for the Premises up to and including the Settlement Date and the Lessee is liable for all Outgoings after the Settlement Date.

13.4 Outgoings for periods including the Settlement Date must be adjusted:

(a) for those paid, on the amount paid;

(b) for those assessed but unpaid, on the amount payable (excluding any discount); and

(c) for those not assessed:

(i) on the amount the relevant authority advised will be assessed (excluding any discount); or

(ii) if no advice on the assessment to be made is available, on the amount of the latest separate assessment (excluding any discount).
13.5 Where the Lessee is the tenant of the Trustee at the Commencement Date, the Trustee is entitled to rent up to and including the Settlement Date and clause 13.6 will apply.

13.6 On the Settlement Date:

(a) the Lessee must pay to the Trustee any arrears of rent for the rental period ending on or before the Settlement Date; or

(b) the Trustee must deduct from the Purchase Price any rental that has been paid by the Lessee for the period following the Settlement Date.
14. BANK CHEQUES

14.1 The Lessee must pay the costs of Bank cheques drawn in favour of the Trustee at settlement.
14.2 The Trustee must pay the costs of Bank cheques drawn in favour of parties other than the Trustee at settlement.
15. SETTLEMENT 
15.1 Settlement must occur at the Settlement Place between 9.00am and 5.00pm on the Settlement Date.
15.2 On the Settlement Date:

(a) the Lessee must pay the Balance Purchase Price together with the GST amount referred to in clause 18, if applicable, to the Trustee by Bank cheque as the Trustee directs; and
(b) the Trustee must deliver to the Lessee:
(i) the signed Lease; and

(ii) a valid Tax Invoice under clause 18, if applicable.

16. POST SETTLEMENT OBLIGATIONS
16.1 At the Lessee’s cost, the Lessee must:

(a) register the Lease under the Land Title Act 1994 or under the Land Act 1994, as applicable, as soon as practicable following the Settlement Date; and

(b) provide the Trustee with a copy of the registration confirmation statement.
16.2 The Trustee must assist the Lessee or the Financier to answer any requisitions issued by the registrar of titles under the Land Title Act 1994, or by the chief executive under the Land Act 1994, as applicable, in connection with the registration of the Lease. 

17. STATUTORY OBLIGATIONS
17.1 The parties must comply with all other statutory obligations to give effect to this Agreement.

18. GST

18.1 The parties acknowledge that:

(a) the Purchase Price is exclusive of GST; and

(b) GST may be payable on a Supply under this Agreement.

18.2 Where GST is payable upon any Supply under this Agreement, the consideration payable by the recipient for the Supply is adjusted in accordance with clauses 18.3 and 18.4.
18.3 Subject to the supplier issuing a valid Tax Invoice, the consideration payable by the recipient to the supplier for the Supply is increased by the amount equal to that which the supplier is obliged to remit as GST on the Supply.
18.4 If for any reason including:

(a) any amendment to the GST Act;

(b) the issue of a ruling or advice by the Commissioner of Taxation; 
(c) a refund to the supplier in respect of a Supply made under this Agreement; or
(d) a decision of any tribunal or court,
the amount of GST paid by a party under this Agreement differs from the amount of GST paid or payable to the Commissioner of Taxation, then the party making the Supply must issue an appropriate GST adjustment note and the difference must be paid by or to the other party as the case may be.

18.5 The parties agree to exchange with each other such information as may be necessary to enable each party to accurately assess its rights and obligations under this clause 18.
19. TERMINATION
19.1 If one or more of the Conditions is not satisfied or waived, then this Agreement will be at an end.
19.2 Termination under clause 19.1, or by the Trustee under clauses 4.5, 5.6, 6.6, or 7.6 will not give rise to any claim for compensation or damages by either party.

20. NOTICES
20.1 Any notice, request, consent or approval under this Agreement must be in writing and may be delivered by hand, by registered mail, by facsimile, or by email to the addresses specified in Item 15 in Schedule 1, or any substitute address as may have been notified by the relevant addressee from time to time or the party’s solicitor named in Schedule 1. 
20.2 Subject to clause 20.3, notices will be deemed to be given:
(a) if posted – 5 business days after deposit in the mail with the postage prepaid;

(b) if delivered – on the date of delivery; 

(c) if faxed – on the date on which an apparently successful transmission is noted by the sender’s facsimile machine; or
(d) if emailed – on the date of the email,

as the case may be.

20.3 An email or facsimile transmission received after 5.00pm on any day will be deemed to be received at the start of the next business day.

20.4 Notices by:

(a) the Trustee must be on the Trustee’s letterhead and signed by an authorised person; and
(b) the Lessee must be signed by the Lessee.

20.5 Notices may be given by or to a party’s solicitor by any of the means specified in clause 20.1.
20.6 A party giving a notice under this Agreement must provide a copy of that notice to the Financier.
21. COSTS

21.1 Each party must pay their own costs of and incidental to the negotiation, preparation and execution of this Agreement and the Lease.

21.2 The Lessee must pay any stamp duty payable on this Agreement.

22. GENERAL PROVISIONS

22.1 This Agreement constitutes the entire agreement between the parties and supersedes all prior negotiations, arrangements and agreements between the parties.
22.2 Any failure by a party at any time to enforce a clause of this Agreement, or any forbearance, delay or indulgence granted by a party to the other, will not constitute a waiver of the party’s rights.
22.3 No provision of this Agreement will be deemed to be waived unless the waiver is in writing and signed by the waiving party.

22.4 A waiver by a party of a breach of any provision of this Agreement will not operate as a waiver of any subsequent breach of the same provision nor as a waiver of any other provision.
22.5 This Agreement is governed by the laws of Queensland and each party submits to the jurisdiction of the courts of Queensland.
22.6 If any part of this Agreement is determined to be invalid, unlawful or unenforceable for any reason then that part will be severed from the rest of the Agreement to the extent of the invalidity, unlawfulness or unenforceability and the remaining terms and conditions will continue to be valid and enforceable to the fullest extent permitted by law.
22.7 A party may not assign or novate their interest in this Agreement, except with the prior consent of the other party or parties.
22.8 Subject to clause 3, this Agreement may only be varied by a written agreement executed by the parties.
SCHEDULE 1

	Item
	
	

	
	
	

	1.
	Trustee
	[insert name of Trustee]

	
	
	

	2.
	Lessee
	[insert name of Lessee]

	
	
	

	3.
	Purpose for which Land is held
	[insert details e.g. for the benefit of Aboriginal inhabitants etc]

	
	
	

	4.
	Land
	[insert real property description] 

	
	
	

	5.
	Premises
	[insert address]

	
	
	

	6.
	Financier
	[insert name of bank, building society or credit union]

	
	
	

	7.
	Finance Amount
	$ [insert amount]

	
	
	

	8.
	Finance Date
	[insert timeframe agreed between parties for satisfaction of the finance condition] business days after the Commencement Date 

	
	
	

	9.
	Inspection Date
	[insert timeframe agreed between parties for satisfaction of the building and pest inspection condition] business days after the Commencement Date


	10.
	Survey Date
	[insert time] business days after the Commencement Date

	
	
	

	11.
	Lodgement Date for the Development Application
	*[insert time] months after:

	
	
	(a) the satisfaction of the finance condition under clause 4;

	
	
	(b) the satisfaction of the building and pest inspection condition under clause 5; 

	
	
	(c) the satisfaction of the Plan of Survey requirements under clause 6; or 

	
	
	(d) the Commencement Date if clauses 4, 5 or 6 do not apply,

	
	
	whichever is the last to occur.

	
	
	

	12.
	Approval Date for the Development Application
	*[insert time] months after the Lodgement Date 

	
	
	

	13.
	Purchase Price 
	$[value of dwelling ] + $[value of land] = $[total purchase price] (exclusive of GST) [Please confirm if you want to include a breakdown of how the purchase price is calculated or simply a fixed amount] 

	
	
	

	14.
	Place for Settlement
	[Trustee to specify]

	
	
	

	15.
	Address for Notices


	

	
	Trustee
	[insert Trustee’s contact details]

	
	
	

	
	Address:
	

	
	
	

	
	Postal Address:
	

	
	
	

	
	Attention:
	

	
	
	

	
	Facsimile:
	

	
	
	

	
	Email:
	

	
	
	

	
	Lessee
	[insert Lessee’s contact details]

	
	
	

	
	Address:
	

	
	
	

	
	Postal Address:
	

	
	
	

	
	Attention:
	

	
	
	

	
	Facsimile:
	

	
	
	

	
	Email:
	

	
	
	

	16.
	Trustee’s Solicitor
	[insert name, address and contact details of Trustee’s solicitor]

	
	
	

	17.
	Lessee’s Solicitor
	[insert name, address and contact details of Lessee’s solicitor]


SCHEDULE 2
CONDITIONS

*cross the box if the Condition is to be satisfied
 FORMCHECKBOX 

Finance Approval [see clause 4]
 FORMCHECKBOX 

Building and Pest Inspection [see clause 5]
 FORMCHECKBOX 

Plan of Survey for the Premises [see clause 6]
 FORMCHECKBOX 

Development Approval for the Lease [see clause 7]
 FORMCHECKBOX 

Development Approval for the Works [see clause 7]

SCHEDULE 3
Lease (attached)
SCHEDULE 4
Plan of Premises (attached)

SCHEDULE 5
Agreed Standard for the Premises (attached) 
[note to author – delete ‘(attached’) if there are no additional agreed standards and only the below will apply] 
· Electrical safety switch for the general purpose socket outlets is installed in the Premises as required by the Electrical Safety Regulation 2002
· Compliant smoke alarms complying with the Fire and Rescue Service Act 1990 are installed in the Premises 
· Agreed Standards detailed on the attached [Note to author – if there are additional agreed standards, keep this in, delete if not required]
SCHEDULE 6

Plans and Specifications for the Works (attached)

[Note to author: if the development application is for the lease plan only or if a development approval is not required, then insert –

Not Applicable]
EXECUTED by the parties on the respective dates appearing below.
SIGNED for and on behalf of the 
)
[insert name of Council] 
) 
…………………………………..……

as Trustee
) 
(signature)

)

……………………………………... (name)
)

……………………………..……... (position)
)

a duly authorised person, in the presence of:
)
…….. / …….. / ……..



(date)

…………………………………………….

(signature of witness)

…………………………………………….

(print name of witness)

SIGNED by [insert Lessee name] 
)
as lessee
) 
…………………………………..……


) 
(signature)

)


)
…….. / …….. / ……..



(date)

…………………………………………….

(signature of witness)

…………………………………………….

(print name of witness)

SIGNED by [insert Lessee name] 
)
as lessee
) 
…………………………………..……


) 
(signature)

)

)
…….. / …….. / ……..



(date)

…………………………………………….

(signature of witness)

…………………………………………….

(print name of witness)
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