Termination of employment (with notice) 

Under the National Employment Standards, employers must not terminate an employee’s employment unless the employer has given the employee written notice of the day of the termination of the employment (which cannot be before the day the notice is given).

The written notice should specify the period of notice given (or payment in lieu) and the date the employment will end.

You can use this template when terminating an employee’s employment because of unsatisfactory performance or conduct.

Information you’ll need to fill in:


(
the steps you’ve taken to counsel the employee about their performance/conduct issues


(
the reasons for the termination of the employment, and


(
the length of the notice period (or payment in lieu of that notice period).

More about notice periods: Notice periods
Are you a small business owner?

If you operate a small business it’s important that you follow the Small Business Fair Dismissal Code when terminating an employees employment. Using this template letter may help you comply with the code.
Suggested steps for preparing a termination letter
Before terminating an employee’s employment because of unsatisfactory performance and/or conduct, you should make every attempt to address the performance and/or conduct issue. An employer operating at best practice may follow the steps below before terminating the employment of an employee.

More about unfair dismissal: About Unfair Dismissal.
Step 1: Highlight expected performance and behaviour standards
Performance and conduct issues often arise because employees do not understand what is expected of them. 
An employer should:
· make sure the employee clearly understands their role and the expected level of output or performance and the expected conduct at work.

· provide the employee with regular performance feedback and inform them of any changes needed to their work or conduct.

· make sure managers and supervisors are equipped to handle unsatisfactory performance or conduct. This includes recognising the reasons for underperformance and providing feedback and training to employees.

For more information on addressing and managing underperformance read the Best Practice Guide: Managing Underperformance.

Step 2: Identify and address the issue 

Speak to the employee about any performance or conduct issues to avoid making assumptions about the situation. Identify exactly what the employee did or does that is unacceptable and what impact this has on the business. 

Explain your intention in relation to continuing their employment and importantly set clear plans for the employee to follow in order for them to improve. This might include providing training to the employee.

Note: In any formal meeting, the employee should be allowed to be represented or accompanied by a support person. If you are considering not allowing the person to have a representative or support person it is strongly recommended that you seek legal advice before doing so.

You should keep a written record of any meetings that you have with employees about their performance and/or conduct.

Step 3: Provide written warnings

Consider providing a written warning (or warnings) to the employee about the conduct and/or performance. Providing the employee with a warning letter is useful because:

· it sets out clearly what the issue is

· it guides the employee about what to do to improve

· it sets out the consequences should things not improve, and

· it becomes a formal record of the counselling you have done with the employee. 

More information on warnings and to access template letters: Warning letters (coming soon)
Step 4: Draft termination of employment letter

If the issues can’t be resolved after the employee has had a reasonable opportunity to rectify the issues that you have identified and discussed with him or her, you may decide to end the employment relationship. If this happens you need to give the employee written notice of their termination.
The letter of termination should:

· outline the reasons for the termination of the employee’s employment

· specify the notice period or if the employee will be paid in lieu of that notice, and

· advise the employee of their last day of work.
Step 5: Meet with the employee to give notice of termination of employment

The reasons for termination of employment should be explained to the employee and they should be given an opportunity to ask questions.

It’s important to carefully explain the information in the letter of termination of employment and make sure that the employee understands this.

You should keep a copy of the letter of termination of employment for your records.
Important: an employee may choose to submit a complaint or claim against you (e.g. unfair dismissal, discrimination) even if you follow these steps.

This template has been provided by the Fair Work Ombudsman (FWO) as part of its function to provide education, assistance and advice (but not legal or professional service advice). The FWO does not provide this information for any other purpose. You are not entitled to rely upon this information as a basis for any action that may expose you to a legal liability, injury, loss or damage. Rather, it is strongly recommended that you obtain your own independent legal advice or other professional service or expert assistance relevant to your particular circumstances. 

[Print on your business letterhead]

[Date]

Private and confidential

[Insert employee’s full name]

[Insert employee’s residential address]

Dear [insert name]
Termination of your employment

I am writing to you about the termination of your employment with [insert company/partnership/sole trader name and the trading name of business].
[The next part of this letter sets out an example of best practice performance/conduct counselling prior to termination. It is not prescribed by law. You may not have done all the things in the three paragraphs below so you should delete what is not relevant to your situation.]
If you are a small business it is very important that you ensure that you have complied with the Small Business Fair Dismissal Code before you terminate an employee’s employment. Visit www.fairwork.gov.au for a copy of the Small Business Fair Dismissal Code.]
On [insert date] you met with [insert name of others at the meeting]. In that meeting, you were advised that [insert advice given to employee regarding improvement of performance or conduct, for example any deadlines for improvement, new targets set etc]. You were issued with a formal [warning/counselling] letter on [insert date].

On [insert date] you had a second meeting with [insert names of other people at the meeting] and you were advised that your [performance/conduct] had not improved to the level required. You were issued with a second [warning/counselling] letter on [insert date].
You also attended a meeting with [insert name of others at the meeting] on [insert date]. In that meeting you were issued with a final [warning/counselling] letter. This letter indicated that your employment may be terminated if your [performance/conduct] did not improve by [insert date].
[I/We] consider that your [performance/conduct] is still unsatisfactory and have decided to terminate your employment for the following reasons:

· [Insert reasons relating to performance or conduct]
[Option A (use this option if you want the person to work their notice period):
Based on your length of service, your notice period is [insert number] weeks. Therefore your employment will end on [insert future date to cover all of the weeks you need to give notice]. [Check your employee’s letter of engagement or contract of employment to see how much notice you have agreed to give them. Otherwise, the number of weeks of the notice period will be set out in the relevant award, enterprise agreement or the National Employment Standards. Need help? Call the Fair Work Infoline on 13 13 94.]
[Option B (use this option if you want the person to be paid in lieu of notice):
Your employment will end immediately. Based on your length of service, your notice period is [insert number] weeks. In lieu of receiving that notice, you will be paid the sum of $[insert amount]. [Check your employee’s letter of engagement or contract of employment to see how much notice you have agreed to give them. Otherwise, the number of weeks of the notice period will be set out in the relevant award, enterprise agreement or the National Employment Standards. Need help? Call the Fair Work Infoline on 13 13 94.]
You will also be paid your accrued entitlements and outstanding remuneration, including superannuation, up to and including your last day of employment.

Employees and employers may seek information about minimum terms and conditions of employment from the Fair Work Ombudsman. If you wish to contact them you can call 
13 13 94 or visit their website at www.fairwork.gov.au.

Yours sincerely

[Insert name]

[Insert position]
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