Financial agreement following divorce — Family Law Act s [Note: This precedent also includes a number of "optional" recitals. The draftsperson should decide whether to include these or similar covenants in any particular agreement.]

Dated:
this                day of                                      20     
PARTIES
A. [Name] of [Address] in the State of New South Wales, [Occupation] 
(“Name 1”)
B. [Name] of [Address] in the State of New South Wales, [Occupation] 
(“Name 2”).

DEFINITIONS [Note 1]
In this agreement:

	"Family Law Act"
	means the Family Law Act 1975 (Cth).

	"Part VIIIA Agreement"
	means a Financial Agreement under the provisions of Division 4 of Part VIIIA of the Family Law Act.

	“Binding Superannuation Agreement”
	means a Superannuation Agreement under the provisions of Part VIIIB of the Family Law Act.

	“Flagging Superannuation Agreement”
	means a Superannuation Agreement that provides for a Payment Flag under the provisions of Part VIIIB of the Family Law Act.

	"Spouse Parties"
	means the Husband and the Wife collectively and independently. [Perhaps you could use their respective first names e.g. "John" means the Party in clause 1]

	"The Parties"
	means the spouse parties collectively [If applicable insert the name or names of any third party or parties].

	"The Relationship"
	means the marriage of the spouse parties.

	“Own Monies”
	means monies, that are or have been either in a bank or financial institution account that is held in the sole name of a spouse party when those monies where used to acquire an asset or assets, or monies that were received by a spouse party by way of an inheritance or gift to that party solely.


	“Joint Funds”
	means monies, irrespective of the source of those monies, which:

a) the parties agree in writing, are to be treated as joint funds for the purpose of this Agreement; or

b) were in a bank or financial institution account jointly held by the parties, at the time of the acquisition of an asset by the use of all or part of those monies; or

c) are held in an account in a bank or financial institution into which both  parties have deposited their own funds personally or via direct deposit arising from personal exertion of either or both of the parties.

	“Property”
	has the meaning as defined in s 4 Family Law Act.

	“Distribute”
	has the meaning as defined in s 4 Family Law Act.


RECITALS
Headings and Clause Headings [OPTIONAL]
Headings have been inserted for guidance only and shall not be taken into account when this Agreement is interpreted.
Legislation [OPTIONAL]

Reference to any legislation or to any provision of legislation includes any modification or re-enactment of any legislative provisions substituted for, and or statutory instruments issued under, such legislation or such provision.
Recitals and Further Definitions [OPTIONAL]
1. [Name of Husband] and [Name of Wife] acknowledge that the recitals and definitions are true and correct and form part of this Agreement.
History
2. [Name] was born on [Date] at [Place] in the State of [Place] and is in good health.
3. [Name] was born on [Date] at [Place] in the State of [Place] and is in good health.
4. [Name] and [Name] commenced cohabitation in [Date].
5. [Name] and [Name] were married on [Date] at [Place].
6. In [Date] [Name] and [Name] separated.
7. On [date] a divorce order was made in relation to the marriage of the spouse parties. The divorce order took effect on [date].
8. There are two children of the marriage namely [Name] born [Date] and [Name] born [Date] who are both over the age of 18 years and are self-supporting.
9. [Name] is self-employed as a [Occupation] and he is able to support himself at the date hereof without an income-tested pension.
10. [Name] is self-employed as a [Occupation] and she is able to support herself at the date hereof without an income-tested pension.

Pool of Assets
11. As at the date the spouse parties commenced cohabitation, both had little property, liabilities and resources to the extent that most of the property, liabilities and resources were acquired during the course of the spouse parties’ marriage.
12. As at the date hereof, the spouse parties own property, liabilities and resources as set out hereafter.
	Assets
	Owner
	Husband’s Value
	Wife’s Value

	[Examples are set out below]
	
	
	

	1 Redgum Lane, Blackacre
	Joint
	
	

	Contents of Redgum Lane
	Joint
	
	

	Jewellery
	Wife
	
	

	Life Insurance
	Wife
	
	

	Personal Property
	Husband
	
	

	TOTAL
	
	
	


	Liabilities
	Owner
	Husband’s Value
	Wife’s Value

	Mortgage of Redgum Lane to NAB
	
	
	

	TOTAL
	
	
	


13. This agreement is a Financial Agreement as defined in Section 4(1) of the Act, made under Section 90D of the Act following the breakdown of the marriage of [Name] and [Name] [Note 1].
14. [Name] and [Name] are respectively the Applicant and Respondent in respect of proceedings for property settlement in the [Name] Court at [Place] being proceedings [Number].
15. At the time of this Agreement no other binding financial agreement under Section 90B, 90C or 90D of the Act is in force between [Name] and [Name] as spouse parties.
Statement of advice

a) Before signing the agreement, each spouse party was provided with independent legal advice from a legal practitioner about the effect of the agreement on the rights of that party and about the advantages and disadvantages, at the time that the advice was provided, to that party of making the agreement; and

b) Before signing the agreement each spouse party was provided with a signed statement by his/her legal practitioner, a copy of which is annexed to this agreement;

c) Acopy of the signed statements, referred to in (b) above, has been given to the legal practitioner of each spouse party.

[Note S 90G(1)(c) provides that the statement can be given to your client "either before or after signing the agreement" (The emphasis is mine) and the sub-section does not require that the statement be attached or annexed to the agreement.

It is recommended that the statement be annexed to the agreement and provided before the agreement is executed by your client.

This clause will need to be amended if the statement is not to be annexed to the agreement or is to be given to the client after the agreement is executed.

The form of the statement to be annexed forms part of this precedent].
Author's Notes
Operative terms in the agreement must be properly defined in the recitals. In the matter of Kostres v Kostres (2009) 42 Fam LR 336; [2009] FamCAFC 222 the Full Court set aside a Financial Agreement because it was found that the Agreement was void for uncertainty, see [3029].
A s 90D financial agreement is used after a divorce order has been made and provides how the assets and financial resources had or acquired during the marriage are to be dealt with and for maintenance of either of the spouse parties. (A s 90C financial agreement can be entered into during a marriage either before or after separation — this precedent may be adapted for use for a s 90C financial agreement.)

