Chapter Seventeen: Website Development and Maintenance Agreements

Form 2.17.1 

Website Development and Maintenance Agreement

AGREEMENT, made and entered into as of [date] (the “Effective Date”), by and between [Name of site owner], a [state of incorporation] corporation with principal offices at [address of principal executive offices] (hereinafter “Site Owner”), and [Name of developer], a [state of incorporation] corporation with principal offices at [address of principal executive offices] (hereinafter “Developer”).WHEREAS, Site Owner is in the business of [describe site owner’s line of business] (“Site Owner’s Business”); and WHEREAS, Site Owner wishes to advertise on, and market Site Owner’s Business through, the international network of computers and computer networks known as the “Internet”; and WHEREAS, Developer is in the business of providing, directly and through agents, certain software and computer consulting services pertaining to the Internet; and WHEREAS, Site Owner desires to retain the services of Developer to 

(i) 
locate, obtain, and maintain certain computer hardware and locate, obtain, install, and maintain certain computer software required to provide Site Owner with a site on the World Wide Web protocol of the Internet (the “website”); 

(ii) 
obtain an Internet Protocol address and corresponding “domain name” and take such further acts as are necessary to establish the address of the website; 

(iii) adapt, translate, reformat, and otherwise modify certain text, images, music, audio, video, and other information (“Content”) provided by Site Owner into digitized formats that can be loaded onto the system and accessed by others through the World Wide Web; and 

(iv) install the modified Content onto such system and maintain and update the website;

NOW, THEREFORE, in consideration of the mutual covenants and promises contained herein, as well as other valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties hereto agree as follows:

1.
Term of Agreement

This Agreement shall commence as of the Effective Date and shall continue until the earlier of (a) one (1) year following the Acceptance Date (as defined in paragraph 9.b. hereof) or (b) prior termination in accordance with the terms of this Agreement, the aforementioned period of time to constitute the term of the Agreement (the “Term”).

2.
Basic Services

Developer shall provide the following services to Site Owner in accordance with the delivery schedule set forth in Exhibit A to this Agreement (the “Delivery Schedule”):

a.
Website Design and Development. Developer shall develop for Site Owner a series of pages to be included at the website (“Web Pages”) in accordance with the following procedures:

(1)
Content Development. Developer shall develop and submit to Site Owner specific and detailed representations of the Web Pages that will achieve the business requirements described in the applicable Exhibit A to this Agreement (“Business Requirements”) in accordance with the timetable set forth therein. Such representations shall include scripts, paper-based models of screen displays, and flow charts indicating Web Page layout, content, progression, and interactivity. Once Site Owner approves the representations, or modified versions of the representations, a copy of each of the representations or modified representation, as the case may be, shall be countersigned by a representative of each party and shall be consecutively numbered and annexed as a schedule hereto, whereupon such representations shall become the specifications for the Web Pages to be developed (“Specifications”).

(2)
Content Production. Developer shall produce and submit to Site Owner, in accordance with the timetable set forth in the applicable Exhibit A to this Agreement, digitized versions of each element of the Web Pages as described in the Specifications.

(3)
Programming. Once Site Owner approves the digitized version, or modified digitized versions, as the case may be, of each element of the Web Pages, Developer shall assemble, in accordance with the timetable set forth in Exhibit A to this Agreement, the digitized Content approved by Site Owner into a completed master of the Web Pages that conforms in all material respects to the Specifications (“Master”).

b.
Web Page Loading and Hosting. Developer shall obtain access to and the rights to use a server (“Server”) and all necessary telecommunications hardware and software necessary to connect such Server directly to the Internet (all of which may be the property of Developer or some third party) and mount the Web Pages on the Server. The Server and the systems operator (“Systems Operator”) shall meet the minimum standards (including bandwidth) set forth in Exhibit B to this Agreement. Promptly after the Acceptance Date, Developer shall install the Web Pages onto the Server and shall have responsibility for maintaining the Web Pages on the Server during the Term of this Agreement.

c.
Internet Address and Domain Name. Within five (5) days following the execution of this Agreement, Developer shall contact a registration service to obtain, at the request of Site Owner, on Site Owner’s behalf and in Site Owner’s name, an Internet Protocol address, and shall undertake all other acts necessary (including, but not limited to, payment of any registration fee) to establish the address of the website.

d.
Domain Name Clearance. Developer agrees to undertake clearance for the Domain Name. Site Owner shall be responsible for trademark clearance and protection.

e.
Training. If so requested by Site Owner, Developer shall provide Site Owner with [specify number] days of training in the use and features of the website. Such training shall take place in Developer’s offices at a time reasonably convenient to both parties.

3.
Maintenance Services

Developer shall provide the following maintenance services during the term of this Agreement:

a.
Web Page Updates.

(1)
Update Services. On not more than two (2) occasions during each calendar month during the term of this Agreement, Site Owner shall have the right to require Developer to change each of the advertising banners, licensee banners, pictures, and video clips appearing on its Web Pages (“Updates”), and Developer will incorporate the Updates into the Web Pages within four (4) business days following delivery by Site Owner of all data required to produce the Updates.

(2)
Update Software. Upon request of Site Owner from time to time, Developer shall make available at cost any software tools necessary for Site Owner to update the Web Pages directly (“Update Software”), provided that Site Owner shall be responsible for all third-party license and/or usage fees.

b.
Training.

(1)
Use of Coding. If so requested by Site Owner, Developer shall provide Site Owner with training in the use of coding. Such training shall take place at Developer’s offices at a time reasonably convenient to both parties.

(2)
Use of Update Software. If so requested by Site Owner, Developer shall provide Site Owner with training in the use of the Update Software. Such training shall take place at Developer’s offices at a time reasonably convenient to both parties.

c.
Website Information. All technical information pertaining to the usage of the website, including but not limited to “page views,” “click-throughs,” and data storage space shall be transmitted to Site Owner on at least a weekly basis free of charge.
d.
User Information. All user information available from people accessing the website, sending e-mail to the website, joining clubs or participating in chat rooms or message boards at the website, or purchasing items from the website; including, without limitation, names, ages, addresses, e-mail addresses, telephone numbers, credit card information, products requested, and any other demographic, psychographic, or other information directly or indirectly obtained from such users (collectively, “User Information”) shall be recorded and transmitted to Site Owner accurately and completely, periodically as requested by Site Owner at a cost of $[price] per report, provided that all such information for the period shall be contained within a single report.
e.
Web Server Maintenance. All occasional or periodic servicing of the Server hardware and software shall be provided promptly as necessary. 

4.
Fees

a.
Fee for Website Design and Development Services. The fee for the Website Design and Development services provided hereunder is set forth on the Specifications annexed hereto and shall be paid by Site Owner to Developer in four installments as follows: 

(1) 33% upon execution by both parties hereto of this Agreement; 

(2) 33% upon delivery to Site Owner of a prototype of the website for beta testing; 

(3) 23% on the date following the latter of the Acceptance Date (as defined in paragraph 9.b. hereof) and the date on which the website becomes accessible by the general public (the “Live Date”), provided that Developer has theretofore delivered to Site Owner the items referenced in paragraph 6.a., 6.b., 6.c., and 6.d. hereof; and 

(4) 10% on the thirtieth calendar day following the Live Date, provided that Developer has theretofore corrected any reported deviations from the applicable Specifications and delivered to Site Owner any corrected Web Page Disks required under paragraph 9.b. of this Agreement. 


Developer shall also be permitted to charge Site Owner, at the applicable hourly rate set forth in Exhibit C to this Agreement, for time incurred by Developer modifying any digitized version of a Web Page if the modification requested by Site Owner causes the digitized version of such Web Page to materially deviate from the applicable Specification. In no event shall Developer be permitted to pass along to Site Owner any overtime or other charges incurred by Developer to meet the timetable set forth in the applicable Exhibit A to this Agreement unless 

(i) 
the need for such overtime arises as a result of Site Owner’s acceleration of the delivery schedule set forth in the applicable Exhibit A to this Agreement or Site Owner’s failure to provide Content required for the creation of the Web Pages by the deadline set forth in the applicable Exhibit A to this Agreement, and 

(ii) 
Site Owner provides Developer with prior written authorization to implement an overtime schedule. Any overtime charges passed along to Site Owner shall not exceed 1.5 times the applicable hourly rates set forth in Exhibit C to this Agreement.

b.
Fees for Web Page Mounting and Hosting. The fee for Web Page Mounting and Hosting services provided hereunder shall be paid commencing on the Acceptance Date (as defined in paragraph 9.b. hereof) and continuing each month thereafter for the remainder of the Term of this Agreement. Such fee shall be at a rate of $[price] per month for 

(i) 
the first [number] megabytes of software and data storage space utilized in connection with the website and 

(ii) 
the first [number] megabytes of software and data transmitted to website Users. Additional storage and transmission space shall be available at a rate of $[price] per megabyte.

c.
Fees for Maintenance Services (Other than Training). The fee for the Maintenance Services provided hereunder shall be $[price] per month during the Term of this Agreement.

d.
Fees for Training. The aggregate cost of each of the eight-hour training sessions under paragraphs 2.d., 3.b.(1), and 3.b.(2) shall be $[price] per day (inclusive of all hardware, software, and location costs) for the first two days of each type of training described in such paragraphs, which fee shall be payable in full one calendar week prior to each scheduled training session. Additional training shall be available at the rates set forth in Exhibit C to this Agreement.

5.
Additional Services Available

a.
Web Page Linking. Developer shall check and maintain existing hyperlinks to each of Site Owner’s Web Pages and actively search the Internet for new places to post hyperlinks to Site Owner’s Web Pages at the hourly rate set forth on Exhibit C to this Agreement.

b.
Modified Web Pages and New Web Pages. Site Owner may, from time to time during the Term of this Agreement, submit to Developer written proposals for modifications to, or the creation of new, Web Pages (“Modified Web Pages” and “New Web Pages,” respectively) and any required timetable for their delivery. Developer will submit to Site Owner a written response to the written proposals within five (5) business days following receipt thereof, setting forth a fixed-price proposal for implementing same. If Site Owner agrees to the response, or to a modified version of such response, a copy of the response or modified response, as the case may be, shall be countersigned by a representative of each party, consecutively numbered and annexed as an additional Exhibit A to this Agreement, and shall become the Business Requirements for the Modified Web Pages or New Web Pages, as the case may be. The subsequent development of Specifications and production of Modified Web Pages or New Web Pages, as the case may be, shall thereupon proceed in accordance with the terms, conditions, and procedures set forth in paragraph 2(a) of this Agreement. The Modified Web Pages or New Web Pages, as the case may be, shall be subject in all respects to the provisions of this Agreement as if such Modified Web Pages or New Web Pages were the initial Web Pages.

6.
Developer Deliverables

a.
Web Page Disks. As further described in paragraph 9.a. hereof, Developer shall deliver to Site Owner by the delivery date set forth in the applicable Exhibit A to this Agreement, two (2) copies of digitized, machine-readable object code version of the Web Pages, stored on media appropriate for direct loading onto the Server (the “Web Page Disks”). Web Page Disks shall be subject in all respects to the provisions of this Agreement as if the information contained thereon were the initial Web Pages. Site Owner shall be permitted to make copies (or hire third parties to make copies) of the Web Page Disks as necessary.

b.
License to use Server Software. Developer shall deliver to Site Owner by the delivery date set forth in the applicable Exhibit A to this Agreement, a license(s) for the object code version of all software to be installed on the Server in connection with the Web Pages. Such license(s) shall be in substantially the form annexed as Exhibit D to this Agreement.

c.
Source Code for Server Software and Related License. Developer shall deliver to Site Owner by the delivery date set forth in the applicable Exhibit A to this Agreement, a copy of both the source code and license(s) for that source code of all software to be installed on the Server in connection with the Web Pages. Such license(s) shall be in substantially the form annexed as Exhibit E to this Agreement.
d.
Third-party Consents, Waivers, and Releases. Developer shall deliver to Site Owner by the delivery date set forth in the applicable Exhibit A to this Agreement, all consents, waivers, and releases of third parties necessary to use all material incorporated into the Web Pages that was not supplied by Site Owner, including but not limited to, such waivers for all of the persons and other entities connected with the production of the Web Pages, and all of the persons whose names, voices, performances, photographs, likenesses, works, services, and materials will be used in the Web Pages.

7.
Content Provided by Site Owner

All photographs, videos, trademarks, images, or other works owned or controlled by Site Owner that are specified by Site Owner for inclusion in the Web Pages shall be provided by Site Owner in clear and camera-ready form necessary for digital translation. Developer shall make no changes to the text or appearance of any Content without the prior written approval of Site Owner, except that Developer shall reformat the Content into digital format. In the event that Site Owner fails to provide any Content required for the creation of the Web Pages in accordance with the timetable set forth in the applicable Exhibit A to this Agreement, then Developer’s obligations that are dependent on such Content shall be extended on a day-for-day basis to reflect such delay.

8.
Website Portability

All agreements with Systems Operators shall expressly provide that Developer shall have the right to move the website to other Servers or Systems Operators upon thirty (30) days’ prior written notice.

9.
Delivery, Acceptance, and Installation of Web Pages

a.
Delivery. As required under paragraph 6.a. hereof, Developer shall deliver to Site Owner by the delivery date set forth in the applicable Exhibit A to this Agreement, two (2) copies of the Web Page Disks. Developer acknowledges that its failure to deliver the Web Page Disks to Site Owner or to provide additional Web Page Disks incorporating all error correction and debugging deemed necessary by Site Owner by the applicable delivery date will result in expense and damage to Site Owner. If any delivery date is missed by more than ten (10) calendar days (as adjusted to reflect any extension required under paragraph 7 of this Agreement), Site Owner may, at its option, notify Developer in writing that it considers the delay a default of Developer under this Agreement which shall entitle Site Owner to terminate this Agreement. Should Site Owner elect to excuse the delay, it shall do so by written notice, which notice shall include new delivery date(s). 

b.
Testing and Acceptance.

(1)
Promptly upon receipt of the Web Page Disks, Site Owner shall immediately proceed to inspect, test, and evaluate them to determine whether the Web Page Disks conform to the applicable Specifications in all material respects, in the reasonable opinion of Site Owner.

(2)
If Site Owner determines that the Web Page Disks do not conform in all material respects to the applicable Specifications, Site Owner shall give Developer written notice describing such nonconformity. Developer shall have seven (7) business days from the receipt of such notice to correct the deficiencies. Upon delivery of two (2) copies of the corrected Web Page Disks (which shall be at no additional cost to Site Owner), Site Owner shall then promptly proceed to re-inspect, re-test, and re-evaluate the Web Page Disks. If Site Owner determines that the Web Page Disks still do not conform in all material respects to the applicable Specifications, Site Owner shall have the option to 

(i) 
repeat the procedure set forth above; or 

(ii) 
invoice and recover from Developer the amount of Site Owner’s reasonable out-of-pocket costs to correct, modify, and/or complete the Web Page Disks in accordance with the Specifications, and terminate this Agreement. The date on which acceptance occurs pursuant to this Agreement shall be the “Acceptance Date.”

c.
Installation. Developer shall have sole responsibility for installing the Web Pages onto the Server promptly after the Acceptance Date. Developer will notify Site Owner in writing when the Web Pages have been loaded onto the Server and are accessible from a remote computer linked to the World Wide Web.

10.
Ownership and Rights

a.
Ownership by Site Owner of Web Pages.

(1)
With the sole exception of any software created by Developer independently for the services provided under this Agreement and any preexisting third-party software used in connection with the satisfaction of Developer’s obligations hereunder, which is identified in Exhibit F to this Agreement (“Software”); all materials, products, and related modifications thereto developed or prepared by Developer (including any of its subcontractors) in connection with the Web Pages, including, without limitation, all text, images, music, audio, video, and other information, and all code relating thereto (“Web Page Elements”), are, as between Developer and Site Owner, the sole and exclusive property of Site Owner, and all right, title, and interest thereto shall vest in Site Owner and be deemed to be a “work-made-for-hire” and made in the course of services rendered hereunder. To the extent that title to any such works may not, by operation of law, vest in Site Owner or such works may not be considered works-made-for-hire, all right, title, and interest therein are hereby irrevocably assigned to Site Owner.

(2)
In the event that Developer subcontracts production or programming for the Web Pages or any of the Web Page Elements, Developer will deliver to Site Owner 

(i) 
a written agreement signed by each “freelancer” and subcontractor utilized by the Developer for the production or programming of the Web Page Elements, in the form annexed as Exhibit G to this Agreement, and 

(ii) 
a written agreement signed by each “freelancer” utilized by any subcontractor for the production or programming of the Web Page Elements in the form annexed as Exhibit H to this Agreement.

(3)
All Web Page Elements shall belong exclusively to Site Owner, with Site Owner having the right to obtain and hold in its own name all copyright, patent, and trademark registrations and such other protections as may be appropriate to the subject matter and any applications, extensions, continuations, and renewals thereof and all merchandising rights therein. Developer agrees to give Site Owner and any person designated by Site Owner, any reasonable assistance required to perfect the rights defined in this section.

b.
Limited License of Content to Developer. Nothing herein shall be construed to grant any right or license to Developer in or to any Content or Web Page Elements provided to Developer hereunder by Site Owner, other than the right to use such material solely on behalf of Site Owner in accordance with the terms hereof. All of the foregoing materials, including, without limitation, any and all copyrights, trademarks, and tradenames, are and shall remain the property of Site Owner.

11.
Proprietary and Legal Notices; Development Credit

a.
Copyright Notice. The following copyright notice will be programmed into all Web Pages delivered hereunder so that it will appear at the beginning of all visual displays of such Web Pages: “© [year] [Site Owner]” Said notice will be affixed on all tangible versions of the Web Page Disks delivered hereunder and on any associated documentation.

b.
Legal Page. The website shall include a legal page in the form annexed as Exhibit I to this Agreement (the “Legal Page”). The Legal Page shall be referenced at the bottom of the “home page” and linked to such reference via a hyperlink.

c.
Development Credit. During the term of this Agreement, Site Owner shall acknowledge the contributions of Developer to the website by inserting the text “Designed by [Developer]” or reasonably equivalent text at the website. The format and placement of such development credit shall be at the sole discretion of Site Owner. It shall be the sole responsibility of Developer to provide Site Owner with sufficient information to create and update any hyperlink to Developer’s home page. Such development credit shall not give Developer any trademark, copyright, or other proprietary interest or rights in the website. Nothing herein shall be construed to require Site Owner to promote Developer’s website. 

12.
Developer Warranties and Covenants

Developer hereby warrants and covenants to Site Owner as follows:

a.
Warranty of Performance. The Web Pages will operate in conformity with the performance capabilities and requirements described in Exhibit A and the applicable Specifications. If any material nonconformities are discovered, Developer shall promptly remedy them and provide revised Web Page Disks promptly to Site Owner at no additional expense to Site Owner.

b.
Warranty of Title. Except for material provided by Site Owner for use in connection with the website, the materials used by Developer and its subcontractors in connection with the website shall not infringe upon any existing United States patent right or copyright, trade secret, or other proprietary right of any third party. No creative materials shall be used by Developer or its subcontractors in connection with the website shall be licensed from any third party without Site Owner’s prior written approval of the form and substance of such license agreement.

c.
Warranty Against Malicious Code. Developer represents and warrants that

(a) prior to delivery of any website and Web Pages, it will use best efforts to ensure that the website and Web Pages are free of all computer viruses, worms, Trojan horses, back doors, trap doors, time bombs, salamis and other malicious code, and 

(b) website and Web Pages do not and shall not contain any code, feature or function designed to 

(i) 
disable the website and Web Pages or render them incapable of processing data, or 

(ii) 
enable Developer or any third party to 

(A) discontinue the effective use of any such website and Web Pages;

(B) access, erase, destroy, corrupt or modify any data without Site Owner’s knowledge and consent; or 

(C) bypass any internal or external security measure without the Site Owner’s prior knowledge and consent. 


Developer shall immediately provide to Site Owner written notice in reasonable detail upon becoming aware of the existence of any computer virus or any of the foregoing features or functions contained in the website and Web Pages. In the event Developer discovers the existence of any virus or other such feature or function in the website and Web Pages, Developer shall cooperate with Site Owner, at Developer's expense, to affect the prompt removal of the same from and repair of any files or data corrupted thereby.

d.
Warranty of Expertise. All of the services to be performed by Developer hereunder or by a subcontractor on the Developer’s behalf will be rendered using sound, professional practices, and in a competent and professional manner by knowledgeable, trained, and qualified personnel. Developer acknowledges that Site Owner is relying upon the skill and expertise of Developer in Developer’s performance of this Agreement.

e.
Corporate Authority. Developer has the full right, power, legal capacity, and authority to enter into this Agreement and to carry out the terms hereof.

f.
No Conflicts. There are and will be no liens, claims, encumbrances, legal proceedings, restrictions, agreements, or understandings that might conflict or interfere or be inconsistent with, limit, or otherwise affect any of the provisions of this Agreement or any rights of site owner to any of the webpages or any elements thereof.

g.
Third-party Rights. Except with respect to any persons or entities connected with materials supplied by Site Owner, Developer will obtain releases, in a form approved by Site Owner, signed by all persons and other entities whose names, voices, performances, photographs, likenesses, works, services, and materials are used in the Web Pages (the “Releases”), permitting the unrestricted use of their names, voices, photographs, likenesses, performances (including, but not limited to, any music and sound synchronized therewith), and biographical data in the program in connection with the advertising, promotion, and exploitation of the Web Pages throughout the world in perpetuity. The use by Site Owner of any materials contained on the Web Pages (excluding any materials provided by Site Owner), including, without limitation, materials used in connection with the production, marketing, and distribution of the Web Pages, will not violate the rights of any third party and will not give rise to any claim of such violation, including, without limitation, claims of  libel; slander; defamation; copyright infringement; infringement of moral rights; trademark infringement; false designation of origin; disparagement; violation of privacy, publicity, identity, or other proprietary rights; violation of any existing United States patent rights, trade secret, or shop rights; piracy; or plagiarism.

h.
No Obligations. Except with respect to any persons or entities connected with materials supplied by Site Owner, all obligations with respect to the production, distribution, and exploitation of the Web Pages, including, but not limited to, all salaries, royalties, deferments, license fees, service charges, music costs, laboratory charges, and the like, will be fully paid by Developer, and Site Owner shall have no obligations for salaries, royalties, residuals, deferments, music fees, license fees, service charges, laboratory charges, or similar payments.

13.
Site Owner Warranties and Covenants

Site Owner hereby warrants and covenants to Developer as follows:

a.
Warranty of Title. The use by Developer or its subcontractors of the materials supplied by Site Owner hereunder, in the manner contemplated by this Agreement, shall not infringe upon any existing United States patent right, copyright, trade secret, or other proprietary right of any third party.

b.
Corporate Authority. Site Owner has the full right, power, legal capacity, and authority to enter into this Agreement and to carry out the terms hereof.

c.
No Conflicts. There are and will be no liens, encumbrances, legal proceedings, restrictions, agreements, or understandings that might conflict or interfere or be inconsistent with, limit, or otherwise affect any of the provisions of this Agreement or the enjoyment by Developer of any of the rights granted to Developer by Site Owner hereunder.

14. Indemnification

a.
Indemnification of Site Owner by Developer against Certain Liability. Developer hereby agrees to indemnify, defend, and hold harmless Site Owner and its officers, directors, employees, and agents (collectively, the “Indemnitees”) from and against all demands, claims, actions or causes of action, assessments, losses, damages, liabilities, costs, and expenses, including, without limitation, interest, penalties, and attorneys’ fees and expenses (collectively, the “Losses”), which shall be based upon a claim that 

(1) Site Owner’s use of any of the materials or services supplied by Developer or any of its subcontractors pursuant to this Agreement (including any advertising or promotional use of such materials) infringes any patent, copyright, trademark, trade secret, rights of publicity or privacy, or any other proprietary right of any third party or is libelous or slanderous, 

(2) if true, would constitute a breach of any of Developer’s representations, warranties, or agreements hereunder; or 

(3) arises out of the negligence or willful misconduct of Developer or any of its subcontractors.

b.
Repair or Replacement of Infringing Web Pages. If a court of competent jurisdiction imposes an injunction prohibiting Site Owner from continued use of the Web Pages or portions thereof as a result of material provided by Developer or any of its subcontractors, Developer shall, at Developer’s expense and the election of Site Owner:

(1)
procure for Site Owner the right to continue to use the material pursuant to this Agreement; or

(2)
replace or modify the Web Pages to make them non-infringing, provided that the modifications or substitutions will not materially and adversely affect the performance of such Web Pages or lessen their utility to Site Owner (as determined by Site Owner).

c.
Indemnification of Site Owner Against Personal Injury and Property Damage. Developer shall indemnify the Indemnitees against any and all liability for personal injuries and physical property damage arising out of the performance of this Agreement by Developer or its employees, agents, subcontractors, or representatives.

d.
Indemnification of Developer by Site Owner against Liability for Infringement. Site Owner hereby agrees to indemnify, defend, and hold harmless Developer and its officers, directors, employees, and agents (collectively, the “Developer Indemnitees”) from and against all Losses which shall be based upon a third party claim that Developer’s use of any of the materials or services supplied by Site Owner and used by Developer pursuant to this Agreement infringes any existing United States patent, copyright, trademark, trade secret, rights of publicity or privacy, or any other proprietary right of any third party or is libelous or slanderous.

e.
Indemnification Procedure. Promptly after the receipt of any notice of claim or commencement of any action or proceeding against it within the scope of this paragraph 14, the indemnified party shall give notice to the indemnifying party if it wishes to assert a claim for indemnification. The indemnifying party shall then be entitled to participate in such action and, to the extent that it shall wish, to assume the defense thereof with counsel satisfactory to indemnified party; and, after notice from the indemnifying party to the indemnified party of its election so to assume the defense thereof, at its sole expense, the indemnifying party shall not be liable to the indemnified party for any fees of other counsel. If the indemnifying party assumes the defense of such an action, the indemnifying party without the indemnified party’s consent (which shall not be unreasonably withheld) may effect no compromise or settlement unless:

(1)
there is no finding or admission of any violation of law or any violation of the rights of any person, and no effect on any other claims that may be made against the indemnified party; and

(2)
the sole relief provided is monetary damages that are paid in full by the indemnifying party.


If notice is given to the indemnifying party of the commencement of any action and it does not, within ten (10) days after such notice is given, give notice to the indemnified party of its election to assume the defense thereof, the indemnifying party shall be bound by any determination made in such action or any compromise or settlement thereof effected by the indemnified party. Notwithstanding the foregoing, if the indemnified party determines in good faith that there is a reasonable probability that an action may materially and adversely affect it or its affiliates other than as a result of monetary damages, the indemnified party may, by notice to the indemnifying party, assume the exclusive right to defend, compromise, or settle such action, but the indemnifying party shall not be bound by any determination of an action so defended or any compromise or settlement thereof effected without its consent (which shall not be unreasonably withheld).

15.
LIMITATION OF LIABILITY

a.
IN NO EVENT SHALL EITHER PARTY BE LIABLE FOR ANY INDIRECT, SPECIAL, OR CONSEQUENTIAL DAMAGES THAT THE OTHER PARTY MAY INCUR BY REASON OF ITS HAVING ENTERED INTO OR RELIED UPON THIS AGREEMENT, REGARDLESS OF THE FORM OF ACTION IN WHICH SUCH DAMAGES ARE ASSERTED, WHETHER IN CONTRACT, TORT (INCLUDING NEGLIGENCE) OR OTHERWISE. IN NO EVENT SHALL EITHER PARTY'S LIABILITY TO THE OTHER PARTY FOR DAMAGES OF ANY NATURE EXCEED THE TOTAL AMOUNTS PAID OR TO BE PAID HEREUNDER.

b.
Exceptions to Limitations. The limitations in Paragraph 15a above shall not apply in respect of any liability arising out of Developer’s obligations under Article 14 of this Agreement. The limitations in the second sentence of Paragraph 15a above shall not apply in respect of any liability arising out of the gross negligence or willful misconduct of the party to be charged, or to a breach of that party’s obligations under Article 16 of this Agreement. 

16.
Confidentiality

a.
Confidentiality Obligations. Each party acknowledges that it shall receive Confidential Information (as hereinafter defined) of the other party relating to its technical, marketing, product, and/or business affairs. During the Term of this Agreement and for a period of five (5) years thereafter, all Confidential Information of the other party shall be held in strict confidence and shall not be disclosed or used without the express written consent of the other party, except as may be required by law. Each party shall use reasonable measures and make reasonable efforts to provide protection for the other party’s Confidential Information, including measures at least as strict as such party uses to protect its own Confidential Information.

b.
Confidentiality of this Transaction. Developer shall not make any announcement or other disclosure to any third party of the transaction contemplated by this Agreement or any of the details of any plans for Site Owner’s website until such plans have actually been implemented at Site Owner’s website, or unless Developer has Site Owner’s prior written consent. The form, substance, and timing of any announcement referring directly or indirectly to Site Owner’s website shall be subject to Site Owner’s prior approval.

c.
User Information. Without limiting the definition of Confidential Information, Developer acknowledges and agrees that the User Information shall be deemed to be Confidential Information owned exclusively by Site Owner, and that Developer shall not use the User Information for any purpose other than that of fulfilling its obligations under this Agreement. Neither Developer, nor any third party on behalf of Developer, shall have the right, directly or indirectly, to use, exploit, disclose, transmit, sell, assign, lease, or otherwise convey or make available for access by third parties, any User Information.

d.
Confidential Information Defined. Confidential information shall mean any information relating to, or disclosed in the course of, the performance of this Agreement, except for any information that 

(i) 
is or becomes generally available to the public without breach of this Agreement; 

(ii) 
is in the possession of a party prior to its disclosure by the other party; or 

(iii) 
becomes available from a third party not in breach of any obligation of confidentiality to which such third party is subject.

e.
Website Security. Developer shall provide Site Owner with, and advise Site Owner of, various security tools and procedures that can restrict access to areas of the website. Developer, however, cannot guaranty the ultimate effectiveness of any such measures, and the selection of appropriate security tools and procedures shall be Site Owner’s ultimate responsibility.

17.
Termination of Agreement

a.
Termination by Site Owner. Site Owner shall be entitled to terminate this Agreement: 

(i) 
if Developer fails to meet the timetable for deliveries set forth on the applicable Exhibit A by more than ten (10) calendar days (as adjusted to reflect any extension required under paragraph 7 of this Agreement) without the consent of Site Owner; 

(ii) 
upon the expiration of ten (10) calendar days following written notice to Developer of Site Owner’s dissatisfaction with the performance of the Server or Systems Operator, provided that Developer has not remedied the cause of such dissatisfaction or moved the website to another Server or Systems Operator prior to the expiration of such ten-day period; 

(iii) 
upon the expiration of ten (10) calendar days following written notice to Developer of a default in the performance of any of its other obligations under this Agreement, provided that Developer has not remedied the default prior to the expiration of such ten-day period; or 

(iv) 
if a voluntary petition is filed by Developer or an involuntary petition is filed against Developer under the Bankruptcy Code that is not dismissed within thirty (30) days after filing, or upon the appointment of a receiver for all or any portion of Developer’s business or operations, or any assignment of all or substantially all of the assets of Developer for the benefit of creditors, or if Developer discontinues or otherwise transfers its business or operations.

b.
Termination by Developer. Developer shall be entitled to terminate this Agreement:

(i) 
if Site Owner fails to make any payment when due hereunder, provided, however, that Developer is not then in default of its obligations under this Agreement, and provided, further, that Developer has given Site Owner thirty (30) calendar days’ prior written notice of its intent to terminate if such default is not remedied and Site Owner has not remedied the default prior to the expiration of such thrity-day period; or 

(ii) 
if a voluntary petition is filed by Site Owner or an involuntary petition is filed against Site Owner under the Bankruptcy Code that is not dismissed within thirty (30) days after filing, or upon the appointment of a receiver for all or any portion of Site Owner’s business or operations, or any assignment of all or substantially all of the assets of Site Owner for the benefit of creditors.

c.
Consequences of Termination. In the event of termination of this Agreement: 

(i) 
the provisions of paragraphs 10, 12 through 17, 19, and 21 shall survive and continue in full force and effect; 

(ii) 
all rights and licenses granted to Site Owner by Developer pursuant to this Agreement shall continue and survive royalty-free and fully paid-up provided that Site Owner has paid to Developer all fees owed to Developer through the date of termination; 

(iii) 
each party shall return all copies of Confidential Information and all other property belonging to the other party and received from the other party; and (iv) each party may pursue claims it has against the other for any breach of the terms of this Agreement.

d.
Waiver of Equitable Relief. Developer acknowledges that Site Owner’s uninterrupted use of the Web Pages and website are the essence of this Agreement and that the damages to Site Owner in the event of an interruption cannot be reasonably or adequately compensated in an action at law and that such interruption would cause Site Owner irreparable harm and damage. Therefore, in the event of termination of this Agreement for any reason, Developer waives any rights to equitable relief by way of temporary, preliminary, or permanent injunction or such other equitable relief as any court of competent jurisdiction may have authority to order. Developer agrees that its sole remedy against Site Owner in the event of Site Owner’s default or breach of this Agreement or upon the termination of this Agreement for any reason whatsoever shall be money damages.

18.
Grant of Rights and License to Developer/Approvals

Subject to the terms and provisions hereof, Site Owner hereby grants to Developer the following non-exclusive, non-assignable license (the “License”) during the Term hereof:

a.
Operation. To operate the website on behalf of Site Owner and to process inquiries from website visitors. At all times herein, Developer will operate the website in a first-class manner to the reasonable satisfaction of Site Owner.

b.
User Information. To record all User Information submitted by website visitors and to forward such information to Site Owner. [NOTE: THIS MAY OR MAY NOT BE THE CASE DEPENDING UPON THE HOSTING AGREEMENT.]

c.
Trademarks. To use the trademarks (the “Trademark(s)”) and the tradenames (the “Trade-name(s)”) listed in Exhibit J hereto to depict Site Owner’s business on website solely for the purposes of providing services hereunder and in a manner approved by Site Owner. (The Trademarks, Tradenames, User Information, and the descriptions and depictions of Site Owner and Site Owner’s business are hereinafter collectively referred to as the “Trade Properties.”)

d.
Approvals. Without limiting the foregoing, all uses of the Trade Properties by Developer, whether exhibited on the website or in the promotion thereof, shall be subject to the approval of Site Owner. Developer will submit all such materials to Site Owner prior to use, and Site Owner shall either approve or disapprove such materials within a reasonable period of time. Developer will not take any action that would impair the rights of Site Owner in the Trade Properties or that would adversely affect their reputation or validity.

19.
Employment of Each Other’s Personnel

During the Term of this Agreement and for a period of one (1) year thereafter, neither party shall solicit or hire any individual who was employed by the other or their suppliers during the Term of this Agreement; provided, however, that any individual’s response to a general employment listing by either party made available to the public and any such individual’s subsequent hiring shall not be considered a violation of this Section 19.

20.
Insurance

Developer shall obtain all necessary and adequate insurance with respect to the production and use of the website, including, without limitation, liability insurance, workers’ compensation, and errors and omission insurance in amounts and with carriers approved by Site Owner; each with limits of at least one million dollars ($1,000,000.00) on account of any one occurrence, and at least one million dollars ($1,000,000.00) for multiple occurrences of property damage. Site Owner will be named as co-insured on all such insurance policies, and copies of such policies and certificates of insurance (or binders) shall be delivered to Site Owner contemporaneously with the execution of this Agreement.

21.
General Provisions

a.
Entire Agreement. This Agreement, together with all Exhibits, Specifications, and other attachments, which are incorporated herein by reference, is the sole and entire agreement between the parties relating to the subject matter hereof. This Agreement supersedes all prior understandings, agreements, and documentation relating to such subject matter. No provisions in either party’s purchase orders, or in any other business forms employed by either party, will supersede the terms and conditions of this Agreement, and no supplement, modification, or amendment of this Agreement shall be binding unless executed in writing by both parties in this Agreement. In the event of a conflict between the provisions of the main body of the Agreement and any attached Exhibits, Specifications, or other materials, this Agreement shall take precedence.

b.
Modifications to Agreement. Modifications and amendments to this Agreement, including any Exhibits or Specifications attached hereto, shall be enforceable only if they are in writing and are signed by authorized representatives of both parties.

c.
No Assignment. Developer may not assign its rights or obligations under this Agreement, either in whole or in part, without the prior written consent of Site Owner. Any attempt to do so shall be void and of no effect. Notwithstanding the foregoing, Developer shall be permitted to subcontract its obligations hereunder. Site Owner shall be permitted to assign its rights and subcontract its obligations hereunder.

d.
Waiver. No term or provision of this Agreement shall be deemed waived and no breach excused unless such waiver or consent is in writing and signed by the party claimed to have waived or consented. A waiver by either of the parties of any of the covenants, conditions, or agreements to be performed by the other hereunder shall not be construed to be a waiver of any succeeding breach thereof.

e.
No Duty to Investigate. Neither party shall have an affirmative duty to investigate any fact relevant to any representation or warranty made by the other party to this Agreement.

f.
Force Majeure. Neither party shall be liable for delay or failure in the performance of its obligations hereunder if such delay or failure arises from the occurrence of events beyond the reasonable control of such party, which events could not have been prevented by the exercise of due care and could not have been foreseen at the time of entering into this Agreement, such as fire, explosion, flood, storm, labor strikes, acts of God, war, embargo, riot, or the intervention of any governmental authority; provided that the party suffering the delay or failure immediately notifies the other party of the reason for the delay or failure and acts diligently to remedy the cause of such delay or failure. Notwithstanding the foregoing, any delay or failure exceeding thirty (30) days shall be grounds for termination by the non-defaulting party.

g.
No Partnership. Nothing contained herein will be construed as creating any partnership, joint venture, or other form of joint enterprise between the parties.

h.
Independent Contractor. The parties acknowledge that Developer will perform its obligations hereunder as an independent contractor. The manner and method of performing such obligations will be under Developer’s sole control and discretion. Site Owner’s sole interest is in the result of such services. It is also expressly understood that Developer’s employees and agents, if any, are not Site Owner’s employees or agents, and have no authority to bind Site Owner by contract or otherwise. In the event Site Owner is found liable for Social Security, withholding, insurance, or other taxes due on account of Developer’s employees or agents, Site Owner shall have the right to recover an equivalent amount from Developer.

i.
Notices. Any notice required or permitted under this Agreement shall be in writing and shall be delivered personally against receipt; or by registered or certified mail, return receipt requested, postage prepaid; or sent by Federal Express or other recognized overnight courier service; and addressed to the party to be notified at its address set forth below or to such other address of which the parties may have given notice in accordance with this paragraph 21.i. All notices and other communications required or permitted under this Agreement shall be deemed given when delivered personally, or one day after being deposited with Federal Express or other recognized overnight courier service, or five days after being deposited in the United States mail, postage prepaid and addressed as follows, or to such other address as each party may designate in writing:


If to Site Owner:


[Site Owner][address]Attn:Fax:


E-Mail:


If to Developer:


[Developer][address]Attn:Fax:


E-Mail:

j.
Applicable Law. This Agreement will be governed by United States copyright and intellectual property laws and the laws of the State of [state] without regard to any conflict of law principles. Both parties consent and submit in advance to the jurisdiction of any supreme court of the State of [state] and any United States District Court located therein.

k.
Severability. If any provision of this Agreement is held invalid, void, or unenforceable under any applicable statute or rule of law, it shall to that extent be deemed omitted, and the balance of this Agreement shall be enforceable in accordance with its terms.

m.
Headings Not Controlling. The headings in this Agreement are for reference purposes only and shall not be construed as a part of this Agreement.

Each party represents and warrants that on this date they are duly authorized to bind their respective principals by their signatures below.

[SITE OWNER]

By:





Name:





Title: 





[DEVELOPER]

By:





Name:





Title: 





Schedule of Exhibits

Exhibit A: 
Business Requirements and Delivery Schedule for Web Pages

Exhibit B: 
Server and System Operator Minimum Standards

Exhibit C: 
Schedule of Costs

Exhibit D: 
Form of Object Code License for Server Software

Exhibit E: 
Form of Source Code License for Server Software

Exhibit F: 
List of Software

Exhibit G: 
Form of Work-for-Hire Agreement for Subcontractor

Exhibit H: 
Form of Work-for-Hire Agreement for Freelancers

Exhibit I: 
Form of Legal Page

Exhibit J: 
Site Owner Trademarks and Tradenames Licensed to Developer

Schedules:
Specifications for Web Pages

