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SAMPLE INTERCREDITOR AGREEMENT
DRAFT

This document is for informational purposes only. Parties are advised to consult their legal counsel before entering into any agreement.
THIS INTERCREDITOR AGREEMENT (this “Agreement”) is dated as of the ___ day of __________ 20___, by and between the [PACE LENDER], a ______________ (“PACE Lender”) and [PRIVATE LENDER], a ______________ (“Private Lender”).

RECITALS:

A.
The Private Lender is the holder of a loan to [PROPERTY OWNER] (“Owner”) that is secured by a security interest in the real property described at Exhibit A attached hereto (the “Property”).  Such loan is referred to herein as the “Loan.”

B.
Owner intends to finance installation on the Property of certain renewable energy, energy efficiency and/or water efficiency improvements (the “Authorized Improvements”) by participating in a program known as “[YOUR PACE PROGRAM].” which is sponsored by the [SPONSORING GOVERNMENT ENTITY] (the “Gov’t Entity”).

C.
The Gov’t Entity will provide financing to Owner through the issuance of a special tax bond (the “Bond”) payable solely from special taxes levied on the Property (the “Special Taxes”), and the Bond will be purchased by PACE Lender.  The Bond will be issued pursuant to a Fiscal Agent Agreement, by and between the Gov’t Entity and [FISCAL AGENT] (“Fiscal Agent”).

D.
The Special Taxes will be levied on the Property, and the payment of the Special Taxes (including any penalties and interest) will be secured by a statutory lien that is senior to the lien securing the Loan.  

E.
The Owner has requested that the Private Lender execute and deliver that certain Lender Consent to Proposed Tax Lien, dated ________, 20___ (the “Consent”), pursuant to which the Private Lender would consent to the levy of the Special Taxes and agree that the levy of the Special Taxes and the creation of the proposed Special Tax lien will not constitute an event of default or trigger the exercise of any remedies under the Loan documents.  As a condition to its execution of the Consent, the Private Lender requires that PACE Lender execute and deliver this Agreement prior to the PACE Lender’s purchasing the Bond.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, and to induce the Private Lender to execute the Consent, the PACE Lender and Private Lender hereby agree as follows:

1. Definitions.  

Capitalized terms used below, and not otherwise defined, will have the meanings ascribed to them in the Recitals to this Agreement.

2. Right of Foreclosure Upon Special Tax Delinquency.  [CONFIRM TIME FRAMES]
(a)   Notice of Special Tax Delinquency and Cure Rights.  The PACE Lender agrees to deliver a written notice of Owner’s failure to pay Special Taxes (any such failure, a “Special Tax Delinquency”) to the Private Lender within [5] Business Days of the PACE Lender’s receipt of notice to that effect from the Fiscal Agent.  The Private Lender will have the right, but not the obligation, to cure any Special Tax Delinquency within the [60]-day period provided in paragraph (b) below.  All amounts advanced or expended by the Private Lender to cure a Special Tax Delinquency will be deemed to have been advanced by the Private Lender pursuant to, and will be secured by the lien of, the Loan.
(b) PACE Lender’s Exercise of Foreclosure Remedy.  If a Special Tax Delinquency occurs and is continuing, the PACE Lender, upon at least [60] days’ prior written notice to the Private Lender, may exercise its right under the Fiscal Agent Agreement to direct the Gov’t Entity to commence foreclosure proceedings with respect to the Special Tax Delinquency.
3. Default by the PACE Lender or Private Lender.

If the PACE Lender defaults in performing or observing any of the terms, covenants or conditions to be performed or observed by it under this Agreement, the Private Lender shall have the right to all available legal and equitable relief.  Neither the Gov’t Entity nor the Fiscal Agent has any obligation to the Private Lender.

4. Notices.

Each notice, request, demand, consent, approval or other communication (hereinafter in this Section referred to collectively as “notices” and referred to singly as a “notice”) that the PACE Lender is required to give to the Private Lender pursuant to this Agreement, or that either party is permitted to give to the other pursuant to the final paragraph of this Section 4, shall be in writing and shall be deemed to have been duly and sufficiently given if (a) personally delivered with proof of delivery thereof (any notice so delivered shall be deemed to have been received at the time so delivered), or (b) sent by Federal Express (or other similar national overnight courier) designating early morning delivery (any notice so delivered shall be deemed to have been received on the next Business Day following receipt by the courier), or (c) sent by United States registered or certified mail, return receipt requested, postage prepaid, at a post office regularly maintained by the United States Postal Service (any notice so sent shall be deemed to have been received two days after mailing in the United States), addressed to the party as follows:
If to Private Lender:
              [Address 1]



[Address 2]



[City, State, Zip]



Attention:  



Facsimile:  

with a copy to:
[Address 1]


[Address 2]


[City, State, Zip]


Attention:  


Facsim
ile:

If to PACE Lender:

[Address 1]



[Address 2]



[City, State, Zip]



Attention:  



Facsimile:  

with a copy to:

[Address 1]



[Address 2]



[City, State, Zip]



Attention:  





Facsim
ile:
The Private Lender may, by notice given pursuant to this Section, change the person or persons and/or address or addresses, or designate an additional person or persons or an additional address or addresses, for its notices, but notice of a change of address shall only be effective upon receipt.  Each of the PACE Lender and Private Lender each agrees that it will not refuse or reject delivery of any notice given hereunder, that it will acknowledge, in writing, receipt of the same upon request by the other party and that any notice rejected or refused by it shall be deemed for all purposes of this Agreement to have been received by the rejecting party on the date so refused or rejected, as conclusively established by the records of the U.S. Postal Service or the courier service.

5.
General.

(a) 
Assignment/Successors.  This Agreement shall be binding upon and shall inure to the benefit of the respective legal successors and assigns of the PACE Lender and the Private Lender.

(b) 
No Partnership or Joint Venture.  The parties’ rights and obligations in respect of Section 1 hereof do not constitute either party as a joint venturer or partner of the other.  Neither party hereto shall hold itself out as a partner, agent or affiliate of the other party hereto.

(c)
Amendment.  This Agreement shall not be amended except by written instrument signed by all parties hereto.

(d)
No Merger.  This Agreement constitutes the entire agreement of the parties with respect to the subject matter hereof.

(e)
Governing Law.  This Agreement shall be governed by the laws of the State of [INSERT APPLICABLE LOCAL STATE].

(f)
Severable Provisions.  If any provision of this Agreement shall be invalid or unenforceable to any extent, then the other provisions of this Agreement shall not be affected thereby and shall be enforced to the greatest extent permitted by law.

(g) 
Term.  The term of this Agreement shall commence on the date hereof and shall continue until the payment of all Special Taxes as contemplated under the Fiscal Agent Agreement.

 (Remainder of page intentionally left blank.)

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and year first written above.

PACE LENDER:

[PACE LENDER]


By:







[Name]


[Title]

PRIVATE LENDER:

[PRIVATE LENDER]

By:  







[Name]
  
[Title]
Acknowledged and Agreed:

OWNER:

[OWNER]

By:  







[Name]
  
[Title]

EXHIBIT A

LEGAL DESCRIPTION OF PROPERTY 
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