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Proprietary Information Exchange Agreement

Between Polaris Industries And

[“______”] Made This _______ Day of ___________, 200_.
In connection with our mutual consideration of a possible business transaction (a “Transaction”) involving Polaris Industries Inc. (collectively, with its subsidiaries, affiliates and divisions), “Polaris” with its main corporate offices at 2100 North Highway 55 Minneapolis, Minnesota and [“______”] (collectively, with its subsidiaries, affiliates and divisions) with its main corporate offices at _________________, each party may request access to certain information relating to the other party’s business.  In consideration for and as a condition to each party furnishing such information to the other party, the parties hereby agree as follows:  

1.
Confidential and Proprietary Nature of the Information.  Each party acknowledges the confidential and proprietary nature of the Proprietary Information (as defined in paragraph 2 below) and agrees (a) to treat confidentially, and to not disclose to any person (other than disclosures expressly permitted by the terms hereof or to which the disclosing party shall have consented), the Proprietary Information of the disclosing party and (b) to not use any of the Proprietary Information of the disclosing party for any purpose other than evaluating a possible Transaction.  With respect to any information disclosed in connection with a possible Transaction or otherwise pursuant to this Agreement, the party who has disclosed such information or on whose behalf such information has been disclosed is referred to herein as the “disclosing party” and the other party is referred to herein as the “receiving party”.  The term “Related Persons” as used in this Agreement means, with respect to any party, such party’s directors, officers, employees, advisors, affiliates or representatives.

2.
Definition of Proprietary Information.  As used in this Agreement, and except as set forth in Paragraph 3 below, the term “Proprietary Information” means and includes: 
(a) any and all non-public information in any form whatsoever (including any technologies, product specifications, designs, photographs, graphs and drawings, models or builds, manufacturing procedures and processes, know-how, patent applications, test results, research studies, business plans, budgets, forecasts or projections) that is furnished by or on behalf of Polaris to [“______”] or its Related Persons relating directly or indirectly to all businesses of Polaris; which include Snowmobiles, All Terrain Vehicles, Personal Watercraft, Utility Vehicles, Motorcycles and Specialty Commercial Vehicles. [include other products or be exclusive to a single product if it is best suited for your situation]

(b) any and all non-public information (including any technologies, product specifications, designs, photographs, graphs and drawings, models or builds, manufacturing procedures and processes, know-how, patent applications, test results, research studies, business plans, budgets, forecasts or projections) that is furnished by or on behalf of [“______”] to Polaris or its Related Persons relating directly or indirectly to the [describe the products and/or services of [“______”] to be covered in this agreement]; and

(c) any notes, analyses, compilations, interpretations, studies or other documents or material, whether prepared by the receiving party or others, which contains, reflects, interprets or is based directly or indirectly upon any information of the type referred to in clauses (a) or (b) of this Section 2.

Failure to mark, label or specifically designate information as “Proprietary Information” at the time of initial disclosure to the receiving party shall not affect its status as Proprietary Information.  

3.
Exceptions to Proprietary Information.  The term “Proprietary Information” set forth in paragraph 2 above does not include information that (a) becomes generally available to the public other than as a result of a disclosure by the receiving party or its Related Persons, (b) was available to the receiving party on a non-confidential basis prior to the date hereof or prior to its disclosure to the receiving party by the disclosing party or its Related Persons, (c) becomes available to the receiving party on a non-confidential basis from a source other than the disclosing party or any of its Related Persons, provided that such source is not, to the receiving party’s knowledge, bound by a confidentiality agreement with the disclosing party or any of its Related Persons, or (d) is independently developed by the receiving party without using the disclosing party’s Proprietary Information by persons who did not have access to the disclosing party’s Proprietary Information. 

4.
Restricted Use of Proprietary Information.  It is understood that the receiving party may disclose any of the Proprietary Information to those of its Related Persons who require such material for the purpose of evaluating a possible Transaction, who agree to keep such Proprietary Information confidential and who are provided with a copy of this Letter Agreement.  The receiving party agrees to cause its Related Persons to not disclose to any person (other than disclosures expressly permitted by the terms hereof or to which the disclosing party shall have consented in writing) any of the Proprietary Information.  The receiving party further agrees that its Related Persons will not use any of the Proprietary Information for any purpose other than evaluating a possible Transaction.

5.
Non-Disclosure and Non-Use.  Without the prior written consent of the disclosing party and except as set forth in paragraph 6, the receiving party will not, and will cause its Related Persons to not, disclose (other than disclosures expressly permitted by the terms hereof or to which the disclosing party shall have consented in writing) to any person (a) the fact that the Proprietary Information has been made available to the receiving party or any of its Related Persons or that the receiving party or any of its Related Persons has inspected any portion of the Proprietary Information, (b) the fact that any discussions or negotiations are taking place or have taken place concerning a possible Transaction or (c) any of the terms or conditions or any other facts relating to any possible Transaction, including the status thereof.  The term “person” as used in this Agreement shall be broadly interpreted to include without limitation any corporation, company, partnership, organization, labor union or subgroup thereof or master executive council or committee with respect thereto, bank or individual.  The term “affiliate” as used in this Agreement shall have the meaning assigned to such term in Regulation S-X, 17 C.F.R. part 210, as in effect on the date hereof.

6.
Required Disclosures.  In the event that either party or any of its Related Persons is requested or required by a governmental authority or in connection with a legal proceeding or pursuant to legal process or by stock exchange regulation or by applicable law (as reasonably determined by counsel thereto) to disclose any of the Proprietary Information with respect to which such party is the receiving party or any other matter referred to in paragraph 5, it is agreed that such party or Related Person, as the case may be, will provide the disclosing party with prompt notice of each such request or requirement so that the disclosing party may seek promptly an appropriate protective order or other appropriate remedy and/or waive compliance by such party or Related Person subject to such request or requirement with the provisions of this Agreement.  In the event that such protective order or other remedy is not obtained promptly, such party or Related Person subject to such request or requirement may furnish that portion (and only that portion) of the Proprietary Information or other information with respect to such matter which, based upon the advice of its counsel, it is legally compelled to disclose and will exercise its reasonable best efforts to obtain reliable assurance that confidential treatment will be accorded any Proprietary Information or other information so furnished.

7. Return of Proprietary Information.  The receiving party will promptly upon the written request of the disclosing party deliver to the disclosing party or destroy all documents or other matter furnished to the receiving party or its Related Persons by or on behalf of the disclosing party or its Related Persons, together with all copies thereof in the possession of the receiving party or its Related Persons.  In the event of such request, the receiving party will also promptly destroy all other documents or other matter constituting or containing Proprietary Information in the possession of the receiving party or its Related Persons.  Notwithstanding the delivery or destruction of the Proprietary Information required by this paragraph, all duties and obligations existing under this Agreement shall remain in full force and effect.

8.
Intellectual Property Rights
.
(a)
It is the goal of both parties under this Agreement to consider a further business relationship between them.  It is contemplated that in the course of considering such a relationship, it is possible that further developments of the respective technologies of either or both parties may occur.  Such developments, in turn, may be the result of contributions by the employees or agents of either party separately, or the contributions of both parties jointly.  Such developments may also be the result, in whole or in part, of development funding provided by Polaris to the other party.  If such a further business relationship occurs, it will likely be the subject of a subsequent, comprehensive, written agreement between the parties, that specifically supercedes this Agreement, in whole or in part.  Until such a subsequent agreement is executed, it is the desire of both parties that their respective rights in and to developments made during this Evaluation be understood.

(b)
 Each party to this Agreement will retain all right, title, and interest in and to its respective background intellectual property that is in existence as of the Effective Date of this Agreement.  

(c) 
With respect to any improvement or development of either or both of the parties’ technologies pursuant to this Agreement, such improvement or development shall be owned by the parties as follows:

(i) 
Such improvement or development made solely by employees or agents of one party (“Sole Invention” as determined by relevant patent laws) shall be owned by such party solely.

(ii)
Such improvement or development made by one party that includes a contribution by an employee by an employee or agent of the other party (“Joint Inventions” as determined by the relevant patent laws) shall be owned jointly by the parties, that is, each party shall have an undivided one-half interest in such Joint Inventions, and each party shall have the right to license their interest without any accounting to the other.

(iii)
Notwithstanding provisions (i), or (ii), such improvements or developments that are or are going to be funded in large part by Polaris shall be solely owned by Polaris.

(d)
With respect to Joint Inventions under paragraph (c), the parties shall mutually agree whether to pursue patent protection on such inventions.  The costs associated with such patent applications shall be shared equally between the parties and a patent attorney jointly selected and controlled by the parties shall handle the applications.  In the event one party elects to not file or not contribute to the filing of an application directed to such a Joint Invention, the other party can itself file and prosecute an application directed to such a Joint Invention at its own expense, and the one non-filing party shall cooperate fully, including having its employees or agents execute any formal documents necessary to perfect filing such application or the documentation of ownership.

(e)
With respect to Sole Inventions to be owned solely by one party under paragraph (c), such party shall control and bear the costs of filing any patent applications on such Sole Inventions.

(f)
Upon receipt of notice from Polaris to the other party, the other party agrees to grant and hereby grants to Polaris a nonexclusive, royalty free, non-terminable license to such other party’s Sole Invention(s) made for Polaris pursuant to this Agreement for Polaris to make, have made, use, and sell Polaris products or components embodying such Sole Invention(s).

9.
No Representations or Warranties.  Although each party understands that the other party will endeavor to include in the Proprietary Information known to it which it believes to be relevant for the purpose of the receiving party’s investigation, each party further understands that neither the disclosing party nor any of its Related Persons makes any representation or warranty, express or implied, as to the accuracy or completeness of the Proprietary Information.  Each party agrees that neither the other party nor its Related Persons shall have any liability to such party or any of its Related Persons resulting from the use of the Proprietary Information by such party or its Related Persons.  Only those representations and warranties that may be made by a party or any of its affiliates in a definitive written agreement regarding a Transaction, when, as and if executed and subject to such limitations and restrictions as may be specified therein, shall have any legal effect, and each party agrees that any determination to engage in a Transaction will be based solely on the terms of such written agreement and on its own investigation, analysis and assessment of the other party.  Moreover, unless and until such a definitive written agreement is entered into, no party will be under any legal obligation of any kind whatsoever with respect to a Transaction except for the matters specifically agreed to in this Agreement.

10.
Remedies.  Each party hereby acknowledges that money damages would be both incalculable and an insufficient remedy for any breach of this Agreement by such party and that any such breach would cause the other party irreparable harm.  Accordingly, each party agrees that in the event of any breach or threatened breach of this Agreement by such party, the other party, in addition to other remedies at law or in equity it may have, shall be entitled, without the requirement of posting a bond or other security, to equitable relief, including injunctive relief and specific performance.

11.
Securities Laws.  Each party confirms that it is aware, and will advise its Related Persons, that the United States securities laws prohibit any person who has material non-public information about a company from purchasing or selling securities of such company.

12.
Modification; Waiver; Severability.  The terms of this Agreement may be amended, modified or waived only by a separate writing signed by each party expressly so amending, modifying or waiving such terms.  It is understood and agreed that no failure or delay by any party in exercising any right, power or privilege hereunder shall operate as a waiver thereof, nor shall any single or partial exercise thereof preclude any other or further exercise thereof or the exercise of any right, power or privilege thereunder.  The invalidity or unenforceability of any provision of this Agreement shall not affect the validity or enforceability of any other provision of this Agreement, which shall remain in full force and effect.  

13.
Jurisdiction; Governing Law.  Each of the parties agrees and consents to personal jurisdiction and service and venue in any federal or state court within the State of Minnesota having subject matter jurisdiction, for the purpose of any action, suit or proceeding arising out of or relating to this Agreement.  This Agreement shall be governed by and construed in accordance with the laws of the State of Minnesota applicable to contracts made and to be fully performed in such State.  

14.
Term.  This Agreement shall terminate on the [second] anniversary of the date hereon.

15.
Assignment.  Neither party may, without the prior written consent of the other party, assign or transfer this Agreement or any obligation incurred hereunder, except by merger, reorganization, consolidation or sale of all or substantially all of such party’s assets.  Any attempt to do so in contravention of this paragraph shall be void and of no force and effect.

16.
Counterparts.  This Agreement may be executed in one or more counterparts, each of which shall be deemed to be an original, and all of which, when taken together, shall be deemed to constitute one and the same agreement.

Polaris Industries Inc.:

Signature:

______________________________________

Print Name:

______________________________________

Title:


______________________________________
Date:


______________________________________


[“______”]:

Signature:

______________________________________

Print Name:

______________________________________

Title:


______________________________________

Date:


______________________________________

cc:
Intellectual Property Specialist


Polaris Industries, Inc.


Osceola, WI
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