Merger Transfer Agreement

There is no ‘one size fits all in relation to a Merger Transfer Agreement, however there are a number of elements which tend to be common, but all will be subject to a process of negotiation and need to be drafted to suit the particular merger circumstances. 

The due diligence exercise helps the parties to understand what is transferring from the existing charities into the new merged entity or from one charity to another.  The type and nature of the Merger Transfer Agreement will depend upon the legal structure for the merger.

Where at least two charities merge into a new charity there will need to be an agreement drawn up between them in the form of a legally binding contract and this becomes the Merger Transfer Agreement.  



Key Issues to Consider in a Merger Transfer Agreement

The Merger Transfer Agreement will cover the mechanism to transfer the people, assets, properties, contracts and other obligations from each party to the new charity; arrangements for indemnities to be given; some clauses dealing with what happens after the merger; and some standard legal provisions required in a legally binding contract.  There are sometimes warranties given by the outgoing trustees to the party with which their charity is merging, for example in relation to the charities’ accounts.  Each Merger Transfer Agreement is different depending on the nature of the transaction.

A typical form of Merger Transfer Agreement would cover:

(1) Definitions and interpretation of provisions used in the agreement.

(2) A short description of the background to the transaction outlining what regulatory consents are required.

(3) Any preconditions before the contract can complete, such as obtaining consents from a regulator or the resolution of members of a charity or an alteration of objects/charitable purposes.

(4) Wording to effect the transfer of the different assets such as properties; contracts; equipment; intellectual property (such as software, logos and names, copyright and documentation and other written data).

(5) Clauses dealing with the transfer of employees to the new charity and an indemnity for the benefit of charities transferring their employees.

(6) Clauses in relation to the handling of pension issues.

(7) Arrangements for handling the transfer of contracts and ongoing funding applications and any legacies.

(8) Arrangements for what actually happens on the merger date.

(9) Post-merger matters such as how the parties will deal with activities that have to continue such as legacies being passed across from the existing charities into the new charity and arrangements for the transitional period which is usually one to two years after the merger where the integration of the pre-existing charities’ arrangements will take some time.

(10) Legal ‘boilerplate’ clauses dealing with indemnities, VAT, arrangements for communications, how disputes will be resolved, handling confidential information.  There will also be clauses dealing with who pays the legal costs, how notices are given from one party to the other, whether there are any other agreements which need to be read in conjunction with this one, the governing law and mechanisms for dealing with variations. 

The agreement would usually have annexed to it: lists of the assets being brought into the new charity from each of the existing charities; sections that identify the charity trustees and whether there are any subsidiary organisations (whether charitable or not charitable); a list of the employees who are transferring; and any intellectual property which is under licence or ownership.  There would usually be a schedule setting out all the properties which are relevant and lists of all the contracts and equipment and any investments.  Where there are arrangements for the transitional period, these are sometimes included in a separate schedule but made part of a legally binding agreement.  

It is important to keep up to date with the current law and in particular the progress of the Charities Act (NI) 2008 as this may have an impact on the process for mergers.  

It is also important that if there are trademarks owned by a charity that these are formally transferred by way of an assignment. This needs to be done in conjunction with the UK Intellectual Property Office.  

Any property being transferred needs to comply with the terms of the registration process and Stamp Duty Land Tax Forms completed.  It is very important to ascertain whether there are any mortgages or charges or other security over assets being charged and there are tight deadlines for registering any new mortgage or charge at Companies House.  

Every merger is different and specific legal advice should be taken by each party to the merger and to ensure that trustees are properly advised in relation to their duties, responsibilities and liabilities.
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