Exclusive Patent Agreement

By: Joel Rothstein Wolfson
Assistant General Counsel

Banc of America Securities, LLC

9 W 57th Street

New York, NY 10019

(212) 847-5289
Joel.R.Wolfson@BofASecurities.com

This EXCLUSIVE PATENT LICENSE AGREEMENT ("Agreeméntvith an “Effective Daté

of , 2004, is made by and between I(fcensor”), a
Corporation having its principal platbusiness at
, and (Licensee), a

Corporation having its principal placéasginess at

WHEREAS, Licensor owns certain Patents and/or dtiteflectual Property Rights in
; and

WHEREAS, Licensee is

WHEREAS, Licensor desires to grant and Licensegaket obtain an exclusive license to
make, use, sell, offer for sale, import, export atherwise practice and utilize the invention,
process, design, plant, or substance claimedusd’) the Patents and Use the Patents and use
other Intellectual Property Rights to Manufactued/8e Licensed Products;

NOW, THEREFORE, in consideration of the mutual pisea and covenants set forth in this
Agreement, Licensor and Licensee, each intendirgtiegally bound hereby, agree as follows:

1. Definitions Terms with initial capital letters have the miegnset forth in the Section
that defines them, whether used in the pluralmgudar, in any tense or part of speech, and
regardless of gender. The termciuding means “including, but not limited to” dt” includes
“and/or”.

1.1. Affiliate. The term Affiliate” means a Person who controls, is controlled bys ander
common control, directly or indirectly with anothieerson. Persons are considered Affiliates if
one of them has the power to direct the affairday-to-day operations of the other or if one of
them, directly or indirectly, owns or has the powevote a majority of voting interests of the
other, to appoint or cause to be elected a majofitiie board of directors, managers, or other
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controlling body of the Person, or has a veto avgrao reject or approve the resolutions or
other directives from that governing body.

1.2. Field. The term Field” means

1.3. Licensed ProductsThe term Licensed Productsmeans products whose
Manufacture/Sale would infringe or violate the Péeor other Intellectual Property Rights;

1.4. Patents. The term Patent§ means the United States Letters Patent number__, and
any divisions, continuations, substitute appliaagiccontinuations-in-part, [improvements,]
reissues, reexaminations, or extensions [and amgsmmonding foreign applications and patents].

1.5. Person: The term Persori means any natural person, court, agency, goventahe
body, corporation, partnership, proprietorshipaoy other legal entity.

1.6. Term: The “Ternt of this Agreement means the period that begintherEffective Date
and continues for so long as Licensor owns or otstinexpired and not invalidated rights in
any of the Patents, unless earlier subjected toedlation, termination, or rescission.

1.7. Territory. means the fifty United States of America.

1.8. Intellectual Property Rights.The term‘Intellectual Property Rightsmeans rights

under the laws of patents, copyrights, mask wdrksle secrets, trade dress, trade names,
databases, ideas, trademarks, publicity rightaiedisas any right created by a law that gives a
person, independently of contract, a right to aardr preclude another Person’s use or access on
the basis of the rights holder’s interest.

2. License Grant Licensor hereby grants to Licensee an exclugiease to Use the
Patents and other Intellectual Property Rightstaridse the Patents and other Intellectual
Property Rights to Manufacture/Sell the LicenseadBcts within the Territory within the Field
during the Term of this Agreement. No further trew rights are granted or implied; Licensor
reserves all rights and licenses not expresslytgdan this Agreement.

3. Licensor DisclosureLicensor agrees to disclose to Licensee suchrrdtion that
Licensor possesses on the Effective Date andttheéisonably believes, or that Licensee
reasonably requests, that relates to the Use d?dkents or Intellectual Property Rights to
Manufacture/Sell the Licensed Products. Such aksckes are subject to the duties related to
Confidential Information and are otherwise subjedticensor’s Intellectual Property Rights.

4, Ownership of Intellectual Property Rights.

4.1. Ownership. The Patents and Intellectual Property Rightdioliag any title, claim, and
interest) except as licensed in this Agreement,shsibetween Licensor and Licensee, be the
property of Licensor. Any other intellectual profyerights in the Licensed Products shall, as
between Licensor and Licensee, belong to Licensee.
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4.2. Improvements Licensee shall notify Licensor of any innovaspmventions,
developments, modifications, or other improvemaeviigh reference or are based on one or
more claims of the Patents or on the IntellectuapBrty Rights that Licensee discovers or
makes. Any innovations, inventions, developmemisglifications, or other improvements to the
Patents or the Intellectual Property Rights createdither party shall belong to Licensor, and
Licensee will assign ownership of any IntellectBabperty Rights it may have in such to
Licensor without payment of royalties or furthensaleration. However, Licensee shall have a
license to Use such under the terms and condiabtiss Agreement.

4.3. Cooperation.Each party agrees to cooperate, execute any dodspand perform any
and all acts reasonably necessary and customaerait a party to obtain, maintain, or enforce
its Intellectual Property Rights as may be perrditiader the provisions of any applicable law or
agreement, including registrations or Claims tloaitain the other party’s name or the name of
Persons associated with the other party.

5. Patent Marking Licensee shall permanently and legibly mark dacbnsed Product or
the packaging of each Licensed Product with thebmr(s) of the Patents in a manner compliant
with applicable law and that is reasonably accdptabLicensor.

6. Underwriters Laboratories Licensee, at its sole cost, shall obtain any Wndeer's
Laboratories (or other authorization) and applyte(or other marking) required for the
Manufacture/Sale of the Licensed Products.

7. Compliance with Laws Licensee shall Use the Patents and Intelle&u@erty Rights

and Manufacture/Sell the Licensed Products in canpé with all applicable laws, and at its

sole cost, obtain any permits, licenses, inspestibie any applications or reports, and pay any
taxes, fees, charges, interest, penalties, govertangessessments, or other costs associated with
the Use of the Patents or Intellectual PropertyhRBigManufacture/Sale of the Licensed
Products, or the transactions or other mattergngrzut of or related to this Agreement.

Licensee shall Indemnify Licensor and its IndenaufPersons against any third party claims
related to violations of this Section.

8. Efforts to Exploit PatentLicensee shall use commercially reasonable sftortievelop,
design, create, manufacturédnufacturé), market, import, export, sell, offer for sale, and
distribute (‘Sell') (collectively, “Manufacture/Sel) the Licensed Products. Thus, throughout
the term of this Agreement, Licensee shall haveftettive, ongoing, and active: research,
development, manufacturing, marketing, and salegram directed to Manufacture/Sell the
Licensed Products.

9. Royalties

9.1. Payment.Royalties shall be paid in accordance with thgdRyg Schedule (Attachment

A) and payable within thirty (30) days after thelesi [each semi-annual period, one that ends
on the last day of June for the previous six mgmahod, and a period that ends on the last day of
December for the previous six month period.][thpl&pble calendar month]. Royalties paid are
not refundable due a subsequent finding of inviglidf any Patent or Intellectual Property Right.
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9.2. Royalty Report Each payment sum shall be accompanied by sewniiport setting
forth in reasonable detail: (1) the number of unitthe Licensed Products Manufactured, the
number Sold, and the number returned or destrd@each applicable element of the Net
Selling Price; and (3) the basis of calculatiohaf royalties.

9.3. Interest In addition to other remedies available to Le@mn all royalties which are
overdue shall bear an annual interest at a ratal ¢égthe lesser of [one and one-half percent (1
1/2%) per month] [four per cent (4%) above the priate published in the Wall Street Journal
(or another national newspaper if the Wall Streetrdal does not provide such information)], or
the highest rate permitted by applicable law, dated each 30day from the date such royalty
was overdue and assessed on the balance then due.

9.4. Net Selling Price Net Selling Priceshall mean the [gross consideration at which
Licensee invoices the Sale of] [gross consideratarived by Licensee from] the Sales of the
Licensed Products to customers who are not a#fgiaf Licensee, minus the value of any value-
added features present on the product which areavetred by Use of the Patents or Intellectual
Property Rights, less any finance or interest adgrdelivery and shipping charges, taxes, duties,
or governmental fees of any kind (including tajifieturns, and any and all credits, discounts,
and allowances. [Sales commissions [, bad delotsesmerves, | and other selling expenses not
set forth above shall not be deducted from thegyfealling price][revenue] in calculating the

Net Selling Price.] The gross [selling price][raue] of products with value-added features will
be the gross [selling price][revenue] of the egl@maiproduct that does not have the value-added
features.

10. Records and AuditsLicensee shall maintain complete and accurab&dand records

from which the information required in the periodsports and from which the payments due
hereunder can be determined, as well as the agngupriactices used to produce such books and
records. Such books and records shall be ket p&riod of no less than six (6) years and shall
be available for inspection by Licensor during tleemal business day upon ten (10) business
days written Notice. [Licensor shall have the titghhave Licensee's books and records audited
only by an accounting firm or representative ofidection reasonably acceptable to Licensee.].
[Any audit shall not be more frequent than anngalBooks and records shall be deemed to be
Confidential Information.] Licensee shall pay amderpayments, plus interest from the date the
royalty should have been paid. Licensor shallfoayhe cost of such audit, however, in the
event that such an audit determines that Licensderpaid the amount of royalties due Licensor
by more than five per cent (5%), the Licensee siiatl pay the costs of the audit.

11. Manufacturing Sublicenséicensee shall retain the right, subject to wnitteasonable
objection from Licensor, to designate any sub-mactuirer(s) of its choosing and to sub-license
the Patents or Intellectual Property Rights to thdit-manufacturer for the sole purpose of
Manufacturing the Licensed Products (or portionthefLicensed Products for use by Licensee
in finishing the Licensed Product) solely for Licee, provided the Licensee obtains from each
such sub-manufacturer an agreement to abide betims of this Agreement, including a written
confidentiality agreement that obligates the sulmfi@cturer to protect information deemed to
be Confidential Information under this Agreemenatdeast the requirements contained in this
Agreement. Other than the foregoing, without therpwritten approval of Licensor, Licensee
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