Agenda Item

CA #1
4/23/13
CONSULTANT AGREEMENT
PROJECT TITLE AND 11 WORK DESCRIPTION 2
IDENTIFICATION NUMBER
Music Festival
Monroe MusicFest
CONSULTANT 3 | CONSULTANT CONTACT NAME, 4
ADDRESS AND TELEPHONE NO.
High Road Promotions High Road Promotions
14405 179" Avenue SE
Monroe, WA 98272
Phone number: (425) 268-9994,
Doug Hobbs, Managing Partner
FEDERAL I.D. NO. 5 | BUDGET OR FUNDING SOURCE 6

001-000-010-573-20-49-00

PROJECT ADMINISTRATOR NAME, 7 [ MAXIMUM AMOUNT PAYABLE, IF 8

ADDRESS AND TELEPHONE NO. ANY
Mike Farrell (City Staff) $6.000.00
806 W. Main T

Monroe, WA 98272 (360)863-4557

COMPLETION DATE 9 10

October 15, 2013, with specific tasks
completed per event schedule as directed by
the City

Lump Sum
Cost Plus a Fixed Fee

Schedule Rate/Time and Materials

X X 0O O

Time and Materials/Not to Exceed
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THIS AGREEMENT is entered into on , 2013, between the City of Monroe,
Washington, hereinafter called "the CITY", and the above person, firm or organization, hereinafter
called "the CONSULTANT".

WHEREAS, the CITY desires to accomplish the above-referenced project; and

WHEREAS, the CITY does not have sufficient staff or expertise to meet the required
commitment and therefore deems it advisable and desirable to engage the assistance of a
CONSULTANT to provide the necessary services for the project; and

WHEREAS, the CONSULTANT has represented to the CITY that the CONSULTANT is
in compliance with the professional registration statutes of the State of Washington, if applicable,
and has signified a willingness to furnish consulting services to the CITY, now, therefore,

IN CONSIDERATION OF the terms and conditions set forth below, or attached and
incorporated and made a part hereof, the parties agree as follows:

1. Retention of Consultant - Scope of Work. The CITY hereby retains the
CONSULTANT to provide professional services as defined in this agreement and as necessary to
accomplish the scope of work attached hereto as Exhibit A and incorporated herein by this
reference as if set forth in full. The CONSULTANT shall furnish all services, labor and related
equipment necessary to conduct and complete the work, except as specifically noted otherwise in
this agreement.

2. Completion of Work. The CONSULTANT shall not begin any work under the
terms of this agreement until authorized in writing by the CITY. The CONSULTANT shall
complete all work required by this agreement according to a schedule as directed by the CITY. A
failure to complete the work according to such schedule, except where such failure is due to
circumstances beyond the control of the CONSULTANT, shall be deemed a breach of this
agreement. The established completion time shall not be extended because of any delays
attributable to the CONSULTANT, but may be extended by the CITY, in the event of a delay
attributable to the CITY, or because of unavoidable delays caused by circumstances beyond the
control of the CONSULTANT. All such extensions shall be in writing and shall be executed by
both parties.

3. Payment. The CONSULTANT shall be paid by the CITY for satisfactorily
completed work and services satisfactorily rendered under this agreement as provided in Exhibit B,
attached hereto and incorporated herein by this reference as if set forth in full. Such payment shall
be full compensation for work performed or services rendered and for all labor, materials, supplies,
equipment, and incidentals necessary to complete the work specified in the Scope of Work
attached. The CONSULTANT shall be entitled to invoice the CITY during the course of the
completion of work and services by the CONSULTANT. Invoices shall detail the work performed
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or services rendered, the time involved (if compensation is based on an hourly rate) and the amount
to be paid. The CITY shall pay all such invoices within 45 days of submittal, unless the CITY
gives notice that the invoice is in dispute. In no event shall the total of all invoices paid exceed the
maximum amount payable set forth above, if any, and the CONSULTANT agrees to perform all
services contemplated by this agreement for no more than said maximum amount.

4. Changes in Work. The CONSULTANT shall promptly make such changes and
revisions in the complete work provided by this agreement as may be necessary to correct errors
made by the CONSULTANT and appearing therein when required to do so by the CITY. The
CONSULTANT shall make such corrective changes and revisions without additional compensation
from the CITY. Should the CITY find it desirable for its own purposes to have previously
satisfactorily completed work or parts thereof changed or revised, the CONSULTANT shall make
such revisions as directed by the CITY. This work shall be considered as Extra Work and will be
paid for as provided in Section 5.

5. Extra Work.

A The CITY may, at any time, by written order, make changes within the
general scope of the agreement in the services to be performed. If any such change causes an
increase or decrease in the estimated cost of, or the time required for, performance of any part of the
work or services under this agreement, whether or not changed by the order, or otherwise affects
any other terms or conditions of the agreement, the CITY shall make an equitable adjustment in the
(1) maximum amount payable; (2) delivery or completion schedule or both; and (3) other affected
terms, and shall modify the agreement accordingly.

B. The CONSULTANT must submit any "proposal for adjustment” under this
clause within 30 days from the date of receipt of the written order to make changes. However, if
the CITY decides that the facts justify it, the CITY may receive and act upon a proposal submitted
before final payment of the agreement.

C. Failure to agree to any adjustment shall be a dispute as provided in Section
18. Notwithstanding any such dispute, the CONSULTANT shall proceed with the agreement as
changed.

D. Notwithstanding any other provision in this section, the maximum amount
payable for this agreement shall not be increased or considered to be increased except by specific
written amendment of this agreement.

6. Ownership of Work Product. Any and all documents, drawings, reports, and other
work product produced by the CONSULTANT under this agreement shall become the property of
the CITY upon payment of the CONSULTANT'S fees and charges therefore. The CITY shall have
the complete right to use and re-use such work product in any manner deemed appropriate by the
CITY, provided, that use on any project other than that for which the work product is prepared shall
be at the CITY'S risk unless such use is agreed to by the CONSULTANT. Electronic versions of
all work products shall be provided to the CITY in a format compatible with CITY software, except
to the extent expressly waived in the attached exhibits.
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7. Independent Contractor. The CONSULTANT is an independent contractor for the
performance of services under this agreement. The CITY shall not be liable for, nor obligated to
pay to the CONSULTANT, or any employee of the CONSULTANT, sick leave, vacation pay,
overtime or any other benefit applicable to employees of the CITY, nor to pay or deduct any social
security, income tax, or other tax from the payments made to the CONSULTANT which may arise
as an incident of the CONSULTANT performing services for the CITY. The CITY shall not be
obligated to pay industrial insurance for the services rendered by the CONSULTANT.

8. Indemnity. The CONSULTANT agrees to hold harmless, indemnify and defend the
CITY, its officers, agents, employees and volunteers from and against any and all claims, injuries,
losses, suits, costs or liability (collectively, “Claims”), specifically including without limitation
Claims resulting from injuries, sickness or death of employees of the CONSULTANT and/or
damage to property, arising out of or otherwise resulting from the acts, errors, or omissions of the
CONSULTANT, its officers, agents, subconsultants or employees, in connection with the services
required by this agreement, provided, however, that: The CONSULTANT's obligation to
indemnify, defend and hold harmless shall not extend to Claims caused by or resulting from the
sole willful misconduct or sole negligence of the City, its officers, agents or employees.

Should a court of competent jurisdiction determine that this agreement is subject to RCW
4.24.115, then, in the event of liability for damages arising out of bodily injury to persons or
damages to property caused by or resulting from the concurrent negligence of the
CONSULTANT and the CITY, its officers, officials, employees, and volunteers, the
CONSULTANT’s liability, including the duty and cost to defend, hereunder shall be only to the
extent of the CONSULTANT’s negligence.

It is further specifically and expressly understood that the indemnification provided herein
constitutes the CONSULTANT’S waiver of immunity under Industrial Insurance, Title 51 RCW,
solely for the purposes of this indemnification. This waiver has been mutually negotiated by the
parties.

The CITY’s acceptance or approval of any services or work product under this agreement shall
not be deemed to reduce, abridge, limit or otherwise alter the CONSULTANT’s obligations as
set forth in this section, unless such intent is expressly stated in writing by the CITY.

The provisions of this section shall survive the expiration or termination of this agreement.

9. Insurance. The CONSULTANT shall procure and maintain for the duration of the
agreement, insurance against claims for injuries to persons or damage to property which may
arise from or in connection with the performance of the work hereunder by the CONSULTANT,
its agents, representatives, or employees.

A. Minimum Scope of Insurance

CONSULTANT shall obtain insurance of the types described below:
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1. Automobile Liability insurance covering all owned, non-owned,
hired and leased vehicles. Coverage shall be written on Insurance Services Office (ISO) form CA
00 01 or a substitute form providing equivalent liability coverage. If necessary, the policy shall
be endorsed to provide contractual liability coverage.

2. Commercial General Liability insurance shall be written on ISO
occurrence form CG 00 01 and shall cover liability arising from premises, operations,
independent contractors and personal injury and advertising injury. The CITY shall be named as
an insured under the CONSULTANT’s Commercial General Liability insurance policy with
respect to the work performed for the CITY.

3. Workers’ Compensation coverage as required by the Industrial
Insurance laws of the State of Washington.

4. Professional Liability insurance appropriate to the CONSULTANT’s

profession.
B. Minimum Amounts of Insurance
CONSULTANT shall maintain the following insurance limits:

1. Automobile Liability insurance with a minimum combined single
limit for bodily injury and property damage of $1,000,000 per accident.

2. Commercial General Liability insurance shall be written with
limits no less than $1,000,000 each occurrence, $2,000,000 general aggregate.

3. Professional Liability insurance shall be written with limits no less
than $1,000,000 per claim and $1,000,000 policy aggregate limit.

The amounts listed above are the minimum deemed necessary by the CITY to protect the CITY'S
interests in this matter. The CITY has made no recommendation to the CONSULTANT as to the
insurance necessary to protect the CONSULTANT'S interests and any decision by the
CONSULTANT to carry or not carry insurance amounts in excess of the above is solely that of the
CONSULTANT.

C. Other Insurance Provisions.

All insurance shall be obtained from an insurance company authorized to do business in the State of
Washington. Excepting the professional liability insurance, the CITY will be named on all
insurance as an additional insured. The CONSULTANT shall submit a certificate of insurance to
the CITY evidencing the coverages specified above, together with an additional insured
endorsement naming the CITY, within fifteen (15) days of the execution of this agreement and prior
to the performance of any work specified hereunder. The certificates of insurance shall cover the
work specified in or performed under this agreement. The certificate and endorsement must be
project and/or site specific. No cancellation, reduction or modification of the foregoing policies
shall be effective without thirty (30) days prior written notice to the CITY.

The CONSULTANT’s insurance coverage shall be primary insurance as respect the City. Any
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insurance, self-insurance, or insurance pool coverage maintained by the CITY shall be excess of
the CONSULTANT’s insurance and shall not contribute with it.

D. Acceptability of Insurers.
Insurance is to be placed with insurers with a current A.M. Best rating of not less than A:VII.
E. No Limitation.

The CONSULTANT’s maintenance of insurance as required by this agreement shall not be
construed to limit the liability of the CONSULTANT to the coverage provided by such insurance,
or otherwise limit the CITY’S recourse to any remedy available at law or equity.

F. Failure to Maintain Insurance.

Failure on the part of the CONSULTANT to maintain the insurance as required shall constitute a
material breach of this Agreement, upon which the CITY may, after giving five business days
notice to the CONSULTANT to correct the breach, immediately terminate the Agreement or, at its
discretion, procure or renew such insurance and pay any and all premiums in connection therewith,
with any sums so expended to be repaid to the CITY on demand, or at the sole discretion of the
City, offset against funds due the CONSULTANT from the City.

10. Records Retention and Disclosure. The CONSULTANT shall keep all records
related to this agreement for a period of three years following completion of the work for which the
CONSULTANT is retained. The CONSULTANT shall permit any authorized representative of the
CITY, and any person authorized by the CITY for audit purposes, to inspect such records at all
reasonable times during regular business hours of the CONSULTANT. Upon request, the
CONSULTANT will provide the CITY with reproducible copies of any such records. The copies
will be provided without cost if required to substantiate any billing of the CONSULTANT, but the
CONSULTANT may charge the CITY for copies requested for any other purpose. The
CONSULTANT shall also provide a complete electronic copy of all reports, plans, and
specifications upon completion of the work or upon request of the CITY.

Separate from and additional to the foregoing, the CONSULTANT shall fully cooperate with and
assist the CITY with respect to any request for public records received by the CITY and related
to any public records generated, produced, created and/or possessed by the CONSULTANT and
related to the services performed under this agreement. Upon written demand by the CITY, the
CONSULTANT shall furnish the CITY with full and complete copies of any such records within
five business days.

The CONSULTANT’s failure to timely provide such records upon demand shall be deemed a
material breach of this agreement. To the extent that the CITY incurs any monetary penalties,
attorneys’ fees, and/or any other expenses as a result of such breach, the CONSULTANT shall
fully indemnify and hold harmless the CITY as set forth in Section 8.
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For purposes of this section, the term “public records” shall have the same meaning as defined by
Chapter 42.17 RCW and Chapter 42.56 RCW, as said chapters have been construed by
Washington courts.

The provisions of this section shall survive the expiration or termination of this agreement.

11. Notices. All notices required to be given by either party to the other under this
agreement shall be in writing and shall be given in person or by mail to the addresses set forth in the
box for the same appearing at the outset of this agreement. Notice by mail shall be deemed given as
of the date the same is deposited in the United States mail, postage prepaid, addressed as provided
in this paragraph.

12.  Project Administrator. The Project Administrator shall be responsible for
coordinating the work of the CONSULTANT, for providing any necessary information for and
direction of the CONSULTANT's work in order to ensure that it generally meets the requirements
of this agreement, and for reviewing, monitoring and approving the general quality and quantity of
such work. The CONSULTANT shall report to and take any necessary direction from the Project
Administrator.  Provided, that nothing in this section shall be construed as altering the
CONSULTANT’S duty of care or otherwise limiting, abridging, waiving or reducing the
CONSULTANT’S obligations under this agreement.

13.  Conflict Amongst Main Agreement and Attachments. In case of conflict between
the Exhibits to this agreement and the portions of this agreement preceding the signature lines
(Sections 1-23), the terms of Sections 1-23 shall prevail. Any limitations on liability and
indemnification expressed in the attached exhibits beyond those specified in Sections 8 and 9 (prior
to signature line) shall be null and void.

14.  Termination. The CITY reserves the right to terminate this agreement at any time
upon ten (10) days written notice to the CONSULTANT. Any such notice shall be given to the
address specified in Box 3 on page 1. In the event that this agreement is terminated by the CITY
other than for fault on the part of the CONSULTANT, a final payment shall be made to the
CONSULTANT for all services satisfactorily performed. No payment shall be made for any work
completed after ten (10) days following receipt by the CONSULTANT of the notice to terminate.
In the event that services of the CONSULTANT are terminated by the CITY for fault on part of the
CONSULTANT, the amount to be paid shall be determined by the CITY with consideration given
to the actual cost incurred by the CONSULTANT in performing the work to the date of
termination, the amount of work originally required which would satisfactorily complete it to date
of termination, whether that work is in a form or type which is usable to the CITY at the time of
termination, the cost of the CITY of employing another firm to complete the work required, and the
time which may be required to do so.

15. Non-Discrimination. The CONSULTANT agrees not to discriminate against any
customer, employee or applicant for employment, subcontractor, supplier or materialman, because
of race, color, creed, religion, national origin, marital status, sex, sexual orientation, age or
handicap, except for a bona fide occupational qualification. The CONSULTANT understands that
if it violates this provision, this agreement may be terminated by the CITY and that the
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CONSULTANT may be barred from performing any services for the CITY now or in the future.

16.  Subcontracting or Assignment. The CONSULTANT may not assign or subcontract
any portion of the services to be provided under this agreement except as outlined in Exhibit A
without the express written consent of the CITY.

17. Non-Waiver. Payment for any part of the work or services by the CITY shall not
constitute a waiver by the CITY of any remedies of any type it may have against the
CONSULTANT for any breach of the agreement by the CONSULTANT, or for failure of the
CONSULTANT to perform work required of it under the agreement by the CITY. Waiver of any
right or entitlement under this agreement by the CITY shall not constitute waiver of any other right
or entitlement.

18. Resolution of Disputes; Governing Law and Venue. This agreement shall be
governed by and construed in accordance with the laws of the State of Washington. If any dispute
arises out of or in connection with this agreement, including any question regarding its existence,
enforceability, interpretation, or validity, the parties will, if practicable, meet and confer in good
faith for a period of fourteen (14) days to attempt to resolve such dispute without an adversary
proceeding. If at the end of the fourteen (14) day period such attempt at resolution is unsuccessful,
the parties may resort to litigation. The exclusive venue for any litigation arising out this agreement
shall be the Snohomish County Superior Court. The substantially prevailing party in any such
litigation shall be entitled to an award of its reasonable attorneys’ fees.

19.  Taxes. The CONSULTANT will be solely responsible for the payment of any and
all applicable taxes related to the services provided under this agreement and if such taxes are
required to be passed through to the CITY by law, the same shall be duly itemized on any billings
submitted to the CITY by the CONSULTANT.

20.  Code of Ethics. The CONSULTANT and all subconsultants/subcontractors shall
also comply with the Monroe Code of Ethics (Exhibit C), Chapter 2.52 MMC. Any violation of
Chapter 2.52 MMC by the CONSULTANT or any of its subconsultants/subcontractors shall be
considered a material breach of this Agreement.

21. Entire Agreement. This agreement represents the entire integrated agreement
between the CITY and the CONSULTANT, superseding all prior negotiations, representations or
agreements, written or oral. This agreement may be modified, amended, or added to, only by
written instrument properly signed by both parties hereto.

22. Legal Compliance. In the performance of work under this agreement, the
CONSULTANT shall comply with all federal, state and municipal laws, ordinances, rules and
regulations that are applicable to the CONSULTANT’s business, equipment, and personnel
engaged in operations covered by this agreement or accruing out of the performance of such
operations.

23. Risk of Loss. The CONSULTANT shall be solely responsible for the safety of its
employees, agents and subcontractors in the performance of the work hereunder and shall take all
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protections reasonably necessary for that purpose. All work shall be done at the
CONSULTANT's own risk, and the CONSULTANT shall be solely responsible for any loss of or
damage to materials, tools, or other articles used or held for use in connection with the work.

IN WITNESS WHEREOF, the parties hereto have executed this agreement as of the day
and year first above written.

CONSULTANT: CITY OF MONROE:

By:

: Robert G. Zimmerman, City Mayor
Title:

ATTEST/AUTHENTICATED:

Eadye Martinson, Deputy City Clerk
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EXHIBIT A

SCOPE OF WORK

o> CONSULTANT shall:

Assist the City of Monroe in developing, planning for and managing the Monroe
Musicfest celebration, to be held on Saturday, September 7, 2013 at Lake Tye Park
that will include the following activities:

o Food and beer vendors

o Craft and advertising vendors

o Entertainment
o Provide on-site event management including security, entry admissions and

parking services
. Provide temporary fencing and portable restrooms appropriate to and sufficient for

the event
. Develop, obtain prior City approval for, and execute an event sponsorship plan
and assist the City in seeking sponsors and promoting the event. All funds collected
from event sponsors shall be remitted to the City.

. Provide ground transportation between SeaTac Airport and Monroe and lodging
for headline band performers

. Develop and manage day-of-event admissions for all event vendors and sponsors

. Arrange for and manage all food and non-food vendors and a beer garden for the

event, all of which shall meet all applicable licensing, permitting and insurance
requirements of applicable regulatory authorities. All food and drink vendors and
equipment/material suppliers shall be required to list the City of Monroe on their
respective insurance policies as an additional insured covering both ongoing
operations and completed products. Proof of such policies shall be provided to the
City not less than 10 days before the event.

o Collect all revenues from event vendor sales. Revenues from vendor sales shall
be allocated as provided in Exhibit C, , with the City portion of such revenues
promptly remitted by CONSULTANT to the City following the event.

. Without prejudice to any other provision of this agreement, CONSULTANT shall
maintain detailed records and receipts of all vendor revenues collected hereunder and
shall avail the same to the City in accordance with Section 10.

IT IS EXPRESSLY UNDERSTOOD THAT CONSULTANT SHALL SEPARATELY
CONTRACT FOR ALL SERVICES, EQUIPMENT AND OTHER EXPENSES
IDENTIFIED IN THIS EXHIBIT A, AND SHALL SUBMIT INVOICES TO THE CITY
THEREFORE IN ACCORDANCE WITH THE PROVISIONS OF THE AGREEMENT.
ALL PERSONS OR ENTITIES PROVIDING SUCH SERVICES OR EQUIPMENT
SHALL BE SUBCONSULTANTS OF CONSULTANT. THE CITY SHALL NOT BE A
PARTY TO ANY SUCH CONTRACT.
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EXHIBIT B

FEE SCHEDULE

Submit documented invoices to City for the services, equipment and expenses
described in Exhibit “A” for approval and payment. All such services and expenses
shall be invoiced to the City at actual cost with no mark-up. The City’s total
reimbursement obligation for all such services, equipment and expenses shall not
exceed $6,000.00.

Revenues from all vendor sales shall be split as follows:

(@]

—— Corporation

Individual/Proprietor

Beer garden

" 85% High Road Promotions
. 15% City of Monroe

Food vendors

. 50% High Road Productions
" 50% City of Monroe
Non-food vendors

. 100% City of Monroe

CITY OF MONROE

806 W. Main Street

Monroe, WA 98272
Phone: (360) 794-7400
FAX: (360) 794-4007

TAX IDENTIFICATION NUMBER

In order for you to receive payment from the City of Monroe, you must have either a Tax
Identification Number or a Social Security Number. The Internal Revenue Service Code requires
a Form 1099 for payments to every person or organization other than a corporation for services
performed in the course of trade or business. Further, the law requires the City to withhold 20%
on reportable amounts paid to unincorporated persons who have not supplied us with their
correct Tax Identification Number or Social Security Number.

Please complete the following information request form and return it to the City of Monroe prior
to or along with the submittal of the first billing invoice.

Please check the appropriate category:

—— Partnership Government
Consultant

—  Other

(explain)
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TIN No.:

Social Security No.:

Print Name:

Title:

Business Name:

Business Address:

Business Phone:

Date
Authorized Signature (Required)
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EXHIBIT C

MONROE CODE OF ETHICS
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