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SECTION 1 -- Letter of Invitation to Bid (Tender)
Date:_____________________
To:
_______________________


_______________________


_______________________

Dear Sir/Madam:
Re.: Project Title and Number as stated in Article 4 of the Bid Data Sheet

1.  
You are hereby invited to be a Bidder in the Tender described in this Letter and the enclosed documents.  The Gambia Public Procurement Act defines a Tender as a type of Bid and anyone submitting a Tender or other Bid is known as a Bidder. Under the Tender process, there will be a public opening of all bids received at the place and at the time stated in paragraph 7 below.  
2.
To enable you to submit your Bid, please find enclosed the following documents:

a) Bid Data Sheet;

b) Qualification Document Questionnaire;

c) Technical Specifications;

d) Drawings;

e) Bill of Quantities;

f) Draft Contract;

g) Security Forms;

3.
The works to be effected shall be performed at ___________ [indicate the location for the performance of the works] and the required time for the performance of the works is ___________ [indicate required time] commencing on ___________________ [indicate date on which the works are to commence].

4. (a) The deadline for submission of inquiries and for requests for clarifications is ________ [indicate deadline].

    (b)  A pre-bid conference will [ ] will not [ ] [tic which is applicable] take place.  

(i) The location of the conference is at __________ [indicate location] on ________ [indicate date].
5.
The Bidder shall bear all costs associated with the preparation and submission of the Bid and such costs will not be part of the Bid price.

6.
The Bid shall be written in English.

7.
Bids must be signed by the Bidder or a duly appointed agent and submitted in the number of originals and copies stated in Articles 7 and 8 of the Bid Data Sheet, marked as such and send to [insert address] ________________ on or before __________ [insert time] Gambian time on (day/month/year format) __________ [insert date].

8.
Bids must be submitted in a single sealed envelope marked as follows:

(a) The name and address of the Procuring Organisation (see Article 1 and 3 of the Bid Data Sheet);

(b) The project title and number (see Article 4 of the Bid Data Sheet);

(c) “Not to be opened before the Bid Deadline” (see Article 10 of the Bid Data Sheet).

9.
The envelope must contain two separately sealed envelopes:

(a) One sealed envelope containing the Technical Specifications, the Qualification Documentation, the Drawings and the Bid Security in the number of originals and copies stated in the Bid Data Sheet. The envelope must be clearly marked “Technical Proposal and Qualification Documentation”, indicating the name of the bidder and the project title and number;

(b) One sealed envelope containing the Bill of Quantities
 in the number of originals and copies stated in the Bid Data Sheet. The envelope must be clearly marked “Financial Proposal”, indicating the name of the bidder and the project title and number.

10.
Bids must be sent either by registered post or delivered by hand, or by any other method with proof of receipt specifying the date and time of the submission of the Bid signed by a representative of the Procuring Organisation.

11.
Envelopes that arrive after the Bid closing deadline shall be rejected.

12.
The envelopes containing the Technical Proposals and Qualification Documentation shall be opened and checked to ensure that all necessary Qualification Documentation is present.

13.
Any Bid containing any discrepancy in its Qualification Documentation shall be disqualified. The envelope containing the Financial Proposal shall not be opened, but shall be returned to the Bidder.

14.
The Technical Proposal shall be evaluated using the criteria stated in Article 12 of the Bid Data Sheet.

15.
The Procuring Organisation may reject all Bids at any time prior to the acceptance of a Bid. The Procuring Organisation is not bound to accept the lowest or any bid.

16.
The Bidder is bound by its Bid for a period of 90 days starting from the closing date for the submission of Bids.

17.
Any changes to a Bid during the bid validity period will result in the rejection of the Bid by the Procuring Organisation.

18.
The Bidder shall submit a Bid in full compliance with the stipulations of the Bid documents, comprising:

18.1
Technical Specifications and Drawings, consisting of:

a) A preliminary description of the proposed work method and schedule, including drawings and charts, as necessary, containing all required information by which the proposed works may be evaluated (e.g. technical characteristics, operational capacities, consumption, maintenance cost, useful life, chemical composition, environmental effect, etc) together with manuals or instructions for use or any other relevant information and documentation, delivery/installation schedules, etc.;
b) A detailed statement of how the Bidder will carry out the works that will form an integral part of the Contract.

18.2
Qualification Documentation*, consisting of: 

18.2.1
certificates, dated less than 90 days previously and drawn up in accordance with the national law or practice of the home country of the Bidder, stating:

a) That they are not bankrupt, insolvent, in receivership or being wound up; that their business activities have not been suspended; and that they are not the subject of legal proceedings for any of the foregoing;

b) That payments to them have not been suspended in accordance with the judgement of a court or a judgement declaring bankruptcy and resulting, in accordance with their national laws, in the total or partial loss of the right to administer and dispose of their property;

c) That legal proceedings have not been instituted against them involving an order suspending payments and which may result, in accordance with their national laws, in a declaration of bankruptcy or in any other situation entailing the total or partial loss of the right to administer and dispose of their property;

d) That they are not guilty of serious misrepresentation with regard to information required for participation in an invitation to Bid;

e) That they are not or have been in breach of contract;

f) That they have fulfilled their obligation to pay taxes and social security contributions;

g) That they possess the necessary professional, technical and organisational capacity, personnel, financial resources, machinery and other physical facilities, reputation and reliability to perform the contract;

h) That they have performed previously the number and value of similar contracts specified in Article 14 of the Bid Data Sheet;

i) That they have the legal capacity to enter into the contract;

j) That they have submitted a security in the form of a deposit or bank guarantee in the amount stated in Article 13 of the Bid Data Sheet;

k) [Insert any other Qualification Documentation requirements, as necessary]

* Foreign Bidders not resident in The Gambia who may not be able to comply with the precise requirements of sub-articles 18.1.2 (a) to (j) [insert, as necessary, and sub-articles] above, shall provide certificates and/or other documents drawn up in accordance with their own national law or practice that most closely approximate to the documents required of Gambian bidders and so stipulated - with certified English translations if the documents are in another language. Failure to provide any of the documents required by sub-articles 18.1.2 (a) to (j) [or (k) onwards, as necessary] above shall result in the Bidder’s Bid being rejected as non-responsive.

18.3
Financial Proposal, consisting of:

a) The Bill of Quantities indicating the Bid prices for each class of works, specifying the unit prices (where applicable) and total Bid price of works the bidder proposes to supply under the contract;

b) Prices expressed in the currency of The Gambia, unless otherwise indicated in the Bid Data Sheet at 12.1.1;

c) All prices quoted must be firm and not subject to revision.

19.
The name(s) and position(s) of the Responsible Person(s) of the Procuring Organisation who shall be in contact with Bidders are stated in Article 15 of the Bid Data Sheet.

SECTION 2 -- Bid Data Sheet

Articles

1. The Procuring Organisation is ______________________________________________________

2. The Procuring Organisation is represented by __________________________________________

3. The address of the Procuring Organisation is __________________________________________

_________________________________________________________________________

4. The Project Title and Number is _______________________________________________

_________________________________________________________________________

5. The budget for the works is ______________________________________________

6. The language of the Bid shall be English.

7. The number of originals of the Bid required is ___________________ and the number of copies ____________________

8. The number of originals of the Financial Proposal required is ____________________ and the number of copies ____________________

9. Bids must be delivered to the following address: _______________________________ by registered mail, or deliver by hand, or by any other method with proof of receipt, (including delivery by fax) [the statement in round brackets is optional]

10. Bids must be delivered at the latest by (date and time) __________________________

11 The Site of the Works is located at _______________________

12 Bids will be evaluated with regard to



%
Price:









Other [state the criteria]

Domestic preference does/does not [delete as appropriate] apply


[If domestic preference applies, the following provisions shall be added]

12.1
The Procuring Organisation shall evaluate and compare the Bids that have been accepted in order to ascertain the successful Bid, in accordance with the procedures and criteria set forth in this provision.

12.1.1 Bids may / may not be [delete that which does not apply] submitted in a major trading currency.  Where Bids are submitted in other currencies they shall be converted to the currency of The Gambia, for the purposes of Bid evaluation only, at the selling rates established by the Central Bank of The Gambia on the date specified for the opening of Bids.

12.2
The successful Bid shall be:

12.2.1
The Bid with the lowest Bid price, (i) subject to any margin of preference applied pursuant to Clause 12.3 hereof; and (ii) with exclusion of all customs and other duties he is subject to; or

12.2.2
If the Procuring Organisation has so stipulated in the Bid documents, the lowest evaluated Bid determined on the basis of criteria specified in the Bid documents, which criteria shall, to the extent practicable, be objective and quantifiable, and shall be given a relative weight in the evaluation procedure or be expressed in monetary terms wherever practicable.

12.3
In determining the lowest evaluated Bid in accordance with Clause 12.2.2 herein, the Procuring Organisation may consider only the following:

(a) the Bid price, with exclusion of all customs and other duties and subject to any margin of preference applied pursuant to Clause 12.4 herein;

(b) Life cycle costs, including the cost of operating, maintaining and repairing the works, the time for completion of the works, the functional characteristics of the works, the terms of payment and of guarantee in respect of the works; and

(c) The effect that acceptance of a Bid would have on the environment, the extent of local content, including local manufacture, labour and materials, in works being offered by Bidders, the transfer of technology and the development of managerial, scientific and operational skills.

12.4 Preference for Domestic Contractors

12.4.1 Domestic contractors are those determined by the GPPA to be of Gambian origin. Domestic contractors may receive a margin of preference in bid evaluation for which this clause shall apply. 

12.4.2 Domestic bidders shall provide all evidence necessary to establish that they meet the following criteria to be eligible for a 7½ percent margin of preference in the comparison of their bids with those of bidders who do not qualify for the preference.  They should

(a)
Be registered within Gambia;

(b)
Have majority ownership by Gambian nationals;

(c)
Not subcontract more than 50 percent of the Contract Price, excluding provisional sums, to foreign contractors; and

(d)
Satisfy other criteria stipulated in the solicitation as to bidder qualifications.

12.4.3 Joint ventures between domestic and foreign firms shall be eligible for the margin of preference provided that:

(a)
The domestic partner or partners individually satisfy the above criteria of eligibility for the preference;

(b)
The domestic partner or partners demonstrate a beneficiary interest of no less than 50 percent in the joint venture, as demonstrated by the profit and loss sharing provisions, if any, of the joint venture agreement;

(c)
The domestic partner or partners will, under the arrangements proposed, execute at least 50 percent of the Works measured in terms of the Contract Price, excluding provisional sums (always provided that the domestic partner or partners are qualified to carry out that amount of work, in accordance with the work specified in this solicitation), and that the said 50 percent shall exclude any materials or Plant which are to be imported by the domestic partner(s); and

(d)
Satisfy other criteria, if any, stipulated in the solicitation.

12.4.4 The following procedure will be used to apply the margin of preference:

(a)
After bids have been converted to a single currency, if required, responsive bids will be classified into the following groups:

(i)
Group A:  bids offered by domestic bidders and joint ventures meeting the criteria set out in this provision; and

(ii)
Group B:  all other bids.

(b)
For the purpose of further evaluation and comparison of bids only, an amount equal to 7½ percent of the evaluated Bid Price determined in accordance with this provision will be added to all bids classified in Group B.

12.4.5 Alternative offers, where solicited or permitted, will be evaluated separately, and shall be subject to the margin of preference in accordance with Sub-Clause 32.4.
13 The Bidder shall provide a Bid security in the amount of _______________________

________________________________________________________________________ [
14. The Bidder shall have performed previously ____________________ similar contracts of a value of at least ____________________ 

15. The name(s) and position(s) of the Responsible Person(s) of the Procuring Organisation are: 

________________________________________________________________________

________________________________________________________________________

16 The name of the Project Manager is: __________________________________________

17. This is a "Unit Price Contract based on Priced Bill of Quantities"/"Lump Sum Contract based on Priced Activity Schedule". [Delete as appropriate].

18. The advance payment shall be limited to [insert number] percent of the Contract Price.

19. The latest date when the execution of the Works shall be commenced by the Contractor (the “Start Date”) is ______________________________

20. The period for completion of the Works (the “Required Completion Date”) is [insert period – not longer than 18 months] 

21. The minimum insurance covers are:

a) Loss through damage to or loss of Works and materials [insert amount];

b) Loss through damage to or loss of equipment [insert amount];

c) Loss through damage to or loss of property (except the Works, materials and equipment) in connection with the Contract [insert amount];

d)
Personal injury or death; third party liability [insert amount].

22. The liquidated damages for the whole of the Works are [insert percentage of the final Contract Price per day]
23. The maximum amount of liquidated damages for the whole of the Works is ______ [insert amount - normally no more than 0.10% per day up to a total of 10% ] percent of the final Contract Price.

24. Within 30 days of the date of signature of the Contract the Contractor will be required to furnish to the Procuring Organisation a performance security in the amount of _________ [insert amount] and in the form provided for in the Bid Documents. Failure to provide such security within 30 days will result in termination of the Contract and forfeiture of the Contractor's Bid security.
SECTION 3 -- Qualification Documentation Questionnaire

[To be completed by the Bidder and submitted with the Qualification Documentation]

The following Qualification Documentation is attached:

	Qualification Document
	Yes
	No

	Certificate that the Bidder is not bankrupt, insolvent, in receivership or being wound up; that his business activities have not been suspended; and that he is not the subject of legal proceedings for any of the foregoing.
	
	

	Certificate that payments to the Bidder have not been suspended in accordance with the judgement of a court or a judgement declaring bankruptcy and resulting, in accordance with his national laws, in the total or partial loss of the right to administer and dispose of his property.
	
	

	Certificate that legal proceedings have not been instituted against the Bidder involving an order suspending payments and which may result, in accordance with his national laws, in a declaration of bankruptcy or in any other situation entailing the total or partial loss of the right to administer and dispose of his property.
	
	

	Certificate that the Bidder is not guilty of serious misrepresentation with regard to information required for participation in an invitation to Bid.
	
	

	Certificate that the Bidder is not in breach of contract with the Procuring Organisation.
	
	

	Certificate that the Bidder has fulfilled his obligations to pay taxes and social security contributions.
	
	

	Certificate that the Bidder possesses the necessary professional, technical and organisational capacity, personnel, financial resources, machinery and other physical facilities, reputation and reliability to perform the contract.
	
	

	Certificate that the Bidder has performed previously the number and value of similar contracts specified in Article 14 of the Bid Data Sheet.
	
	

	Certificate that the Bidder has the legal capacity to enter into the contract.
	
	

	Certificate that the Bidder has submitted a security in the form of a deposit or bank guarantee in the amount stated in Article 13 of the Bid Data Sheet.
	
	

	[insert any other Qualification Documentation, as required]
	
	


SECTION 4 -- Technical Specifications

SECTION 5 -- Drawings

SECTION 6 -- Bill of Quantities

SECTION 7 -- Draft Contract

PROCUREMENT OF WORKS CONTRACT NUMBER ____________________

WHEREAS

_________________________ (Hereinafter, the “Procuring Organisation”), is desirous that ____________________________________ (hereinafter, the “Contractor”) execute [insert name and identification number of the contract] (hereinafter, the “Works”) and the Procuring Organisation has accepted the Bid by the Contractor for the execution and completion of such Works.

The following Contract has been agreed:

Article 1 – Definitions and References

1.1 In this Contract, the recitals, the definitions, the annexes and the schedules attached to the Contract constitute an integral and essential part of the Contract.

1.2
The following documents shall be deemed to form and be read and construed as part of this Agreement:

· The Contract;

· The Bid Data Sheet;

· The Bid Security;

· The Technical Specifications;

· The Technical Proposal – Organisation and Methods;

· The Schedule of Key Personnel;

· The Procuring Organisation’s Notification of Award;

It is understood that in case of any discrepancy between the Contract and the Bid Data Sheet, the provisions in the Contract shall prevail.

1.3
In this Contract, the following terms shall be interpreted as indicated:
Activity Schedule means the priced and completed activity schedule forming part of the Bid.

Bill of Quantities means the priced and completed Bill of Quantities forming part of the Bid.

Compensation Events are the following events:

a)
The Procuring Organisation does not give access to a part of the Site.

b)
The Project Manager orders a delay or does not issue drawings, specifications or instructions required for execution of the Works on time.

c)
The Project Manager instructs the Contractor to uncover or to carry out tests upon completed Work, which is then found to have no defects.

d)
Other contractors, public authorities, utilities or the Procuring Organisation cause delay or extra cost to the Contractor.

e)
The advance payment is delayed.

f)
The Project Manager unreasonably delays issuing a certificate of completion.
Completion Date is the date of completion of the Works as certified by the Project Manager.

Contract is the present agreement entered into between the Procuring Organisation and the Contractor in order to execute, complete and maintain the Works.

Project Manager is the person named in the Bid Data Sheet who is responsible for supervising the execution of the Works by the Contractor.

Required Completion Date is the date when the Works are required to be completed, as indicated in Item 20 of the Bid Data Sheet.

Site is the real property where the Works are to be constructed.

Start Date is the latest date when the Contractor shall commence the execution of the Works, and indicated as such in the Bid Data Sheet.
Taking Over Certificate is the written statement by the Project Manager that the Works were substantially completed in accordance with the Contract.

Variation is any instruction given by the Project Manager that varies the Works.

Works are the object of this Contract, as identified in the Bid Data Sheet.

Article 2 – General Obligations of the Contractor

2.1 The Contractor shall carry out the duties entrusted to him by the present Contract loyally and impartially and in accordance with the best professional practices.

2.2 The Contractor shall maintain complete independence in relation to all individual organisations or government bodies.

2.3 The Contractor may not divulge, or use for his personal profit or for the profit of a third party, any information that he may receive in executing the present Contract. 

2.4 The Contractor shall supply the Procuring Organisation with whatever information relating to the execution of the present Contract the latter may reasonably request.

Article 3 – Scope of Contract

3.1
The Contractor undertakes to execute the Works, as defined in the present Contract with due diligence and in accordance with the conditions and terms agreed by the parties and set out in the Bid Documents.

Article 4 – Duration of the Contract

4.1
The present Contract shall come into force as from the date of its signature by both parties and shall have a duration of ____________ calendar months.

Article 5 – Personnel

5.1 The Contractor shall employ the key personnel named in the Schedule of Key Personnel, to carry out the functions stated in such Schedule. The Contractor also shall employ such further personnel that the Project Manager approves or stipulates be added to the Schedule of Key Personnel. The Project Manager shall approve any proposed replacement of key personnel only if their relevant qualifications and abilities are substantially equal to or better than those of the personnel listed in the Schedule.

Article 6 – Contractor’s Risk

6.1 From the Start Date until Taking Over, the risks of personal injury, death, and loss of or damage to property and adjacent property (including, without limitation, the Works, materials, and equipment) are carried by the Contractor, unless it has been expressly agreed that they are the Procuring Organisation’s risks.

Article 7 – Insurance

7.1
The Contractor shall provide, in the joint names of the Procuring Organisation and the Contractor, insurance cover from the Start Date to the Taking Over, in the amounts stated in the Bid Data Sheet, for the following events which are due to the Contractor's risks:

a) loss of or damage to the Works, equipment, and materials;

b) loss of or damage to property (except the Works, materials, and equipment) in connection with the Contract; and

c) personal injury or death; third party liability.

7.2
Policies and certificates for insurance shall be delivered by the Contractor to the Project Manager for approval within 15 days of receipt by the Contractor of the Procuring Organisation's letter of acceptance. All such insurance shall provide for compensation required to rectify the loss or damage incurred. If the Contractor fails to provide the required certificates, the Contract shall be considered as annulled. However, the Procuring Organisation at its discretion may decide to extend the period for submission of insurance certificates or take out the insurance and deduct the cost of premiums from the Contractor's earnings.

7.3
Alterations to the terms of insurance shall not be made without the approval of the Procuring Organisation.

Article 8 – Inspections and Testing

8.1
The Project Manager shall be entitled, during manufacture, fabrication or preparation to inspect and witness testing of the materials and equipment to be supplied under the Contract. If materials or equipment are being manufactured, fabricated or prepared in workshops or places other than those of the Contractor, the Contractor shall obtain permission for the Project Manager to witness such inspection and testing in those workshops or places. Such inspection or the witnessing of testing shall not release the Contractor from any obligation under the Contract. Costs incurred by the Project Manager shall be for the account of the Procuring Organisation.

Article 9 – Completion Date

9.1
The Contractor shall commence execution of the Works on the Start Date and shall carry out the Works in accordance with the programme submitted by the Contractor to the Project Manager at least ____ [indicate number of days] days before the Start Date, as updated with the approval of the Project Manager, and complete them by the Completion Date indicated in the Bid Data Sheet.

9.2.
The Project Manager shall extend the Completion Date if a Compensation Event occurs or a Variation is issued which makes it impossible for Completion to be achieved by the Completion Date without the Contractor taking steps to accelerate the remaining Work, which would cause the Contractor to incur additional cost.

Article 10 –Delays Ordered by the Project Manager

10.1
The Project Manager may instruct the Contractor to delay the start or progress of any activity within the Works. Delay or suspension of work by the Project Manager that increases the Contractor’s costs shall be subject to equitable adjustment by the Procuring Organisation.

Article 11 – Payments

11.1
The Procuring Organisation shall pay the Contractor the amounts certified by the Project Manager according to Article 12 within 28 days of the date of each certificate. 

11.2
Items of the Works for which no rate or price has been entered will not be paid for by the Procuring Organisation and shall be deemed covered by other rates and prices in the Contract.

Article 12 – Payment Certificate

12.1
The Contractor shall submit to the Project Manager at the end of each month a statement, in such form as is approved by the Procuring Organisation, showing the amounts to which the Contractor considers himself entitled up to the end of the month in respect of:

a) The value of the permanent Works executed;

b) The percentage of the invoice value of listed materials and plant delivered by the Contractor on the Site for incorporation in the Permanent Works but not incorporated in such Works;

c) Any other sum to which the Contractor may be entitled under the Contract.

12.2
The Project Manager shall check the Contractor's executed Work and certify the amount to be paid to the Contractor.

12.3
The value of work executed shall be determined by the Project Manager.

12.4
The value of Work executed shall comprise the value of the quantities of the items in the Bill of Quantities completed.

12.5
The value of Work executed shall include the valuation of Variations and Compensation Events.

12.6
Not later than 90 days after the issue of the Taking-Over Certificate in respect of the whole of the Works, the Contractor shall submit to the Project Manager a statement at completion, with supporting documents, in the detail and form approved by the Project Manager.

Article 13 – Tax

13.1
The Contractor is liable for all taxes in accordance with the Laws of the Procuring Organisation’s country. However, the Project Manager shall adjust the Contract Price if taxes, duties and other levies are changed between the date 28 days before submission of Bids for the Contract and the date of the last completion certificate. The adjustment shall be the change in the amount of tax payable by the Contractor, provided such charges are not already reflected in the Contract Price.

Article 14 – Liquidated Damages

The Contractor shall pay liquidated damages to the Procuring Organisation at the rate per day stated in Item 22 of the Bid Data Sheet for each day that the Completion Date is later than the Required Completion Date. The total amount of liquidated damages shall not exceed the amount defined in Item 23 of the Bid Data Sheet
. The Procuring Organisation may deduct liquidated damages from any payments due to the Contractor. Payment of liquidated damages shall not affect the Contractor's liabilities.

Article 15 – Advance Payment

15.1
The Procuring Organisation shall make advance payment to the Contractor of the amount stated in Item 18 of the Bid Data Sheet after the Contractor has:

a) delivered to the site construction equipment and/or materials for initiating the Work, and;

b) provided the Procuring Organisation with a Bank Guarantee in the full amount of the advance payment and in the form provided in the Bid Documents.

15.2
The Contractor is to use the advance payment only to pay for equipment, materials and other expenses required specifically for carrying out the Works. The Contractor shall demonstrate that the advance payment has been used in this way by supply of copies of invoices or other documents to the Project Manager.

15.3
The advance payment shall be repaid by deducting proportionate amounts from payments otherwise due to the Contractor, to be recovered within one half of the completion period.

Article 16 – Completion and Taking Over

16.1
When the whole of the Works have been substantially completed, the Contractor may give notice to that effect to the Project Manager, with a copy to the Procuring Organisation, accompanied by a written undertaking to finish with due expedition any outstanding work during the following 28 days. Such notice and undertaking shall be deemed to be a request by the Contractor for the Project Manager to issue a Taking-Over Certificate in respect of the Works.

16.2
The Project Manager shall, within 28 days of the delivery of such a notice, either issue to the Contractor, with a copy to the Procuring Organisation, a Taking-Over Certificate, stating the date on which, in his opinion, the Works were substantially completed in accordance with the Contract, or give instructions in writing to the Contractor specifying all the work which, in the Project Manager’s opinion, is required to be done by the Contractor before the issue of such a Certificate.

16.3
The Project Manager also shall notify the Contractor of any defects in the Works affecting substantial completion of the Works specified therein. The Contractor shall be entitled to receive such Taking-Over Certificate within 28 days of completion, to the satisfaction of the Project Manager, of the Works so specified and remedying any defects so notified.

16.4
Similarly, in accordance with the procedure set out in Clauses 16.1 to 16.3, the Contractor may request, and the Procuring Organisation shall issue a Taking-Over Certificate in respect of:

a) Any section in respect of which a separate date for Completion is provided for in the Bid, or

b) Any substantial part of the Works which has been both completed to the satisfaction of the Procuring Organisation and, other than as provided for in the Contract, occupied or used by the Procuring Organisation, or

c) Any part of the Works which the Procuring Organisation has elected to occupy or use prior to completion, where such prior occupation or use is not provided for in the Contract or has not been agreed by the Contractor as a temporary measure.

Article 17 – Performance Security

17.1
Within 30 days of the date of this Contract the Contractor shall furnish to the Procuring Organisation a performance security in the amount specified in the Bid Data Sheet. Failure to provide such security within 30 days shall result in termination of the Contract and forfeiture of the Contractor's Bid security.

17.2
The performance security shall be payable to the Procuring Organisation as compensation for any loss resulting from the Contractor's failure to complete its obligations under the Contract.

17.3
The performance security shall be discharged by the Procuring Organisation and returned to the Contractor not later than 30 days following the date of completion of the Contractor's performance obligations under the Contract, including warranty obligations.

17.4
The performance security shall be issued in the form enclosed to these Bid documents.

Article 18 – Termination

18.1
The Procuring Organisation or the Contractor may terminate the Contract if the other party causes a fundamental breach of the Contract.

18.2
Fundamental breaches of Contract shall include, but shall not be limited to, the following:

a) the Contractor stops work for 28 days when no stoppage of work is shown on the current programme and the stoppage has not been authorised by the Project Manager;

b) the Project Manager instructs the Contractor to delay the progress of the Works, and the instruction is not withdrawn within 28 days;

c) the Procuring Organisation or the Contractor is made bankrupt or goes into liquidation;

d) a payment certified by the Project Manager is not paid by the Procuring Organisation to the Contractor within 90 days of the date of the Project Manager’s certificate;

e) the Project Manager gives notice that failure to correct a particular defect is a fundamental breach of Contract and the Contractor fails to correct it within a reasonable period of time determined by the Project Manager;

f) the Contractor does not maintain the securities which is required; and

g) the Contractor has delayed the completion of the Works by the number of days for which the maximum amount of liquidated damages can be paid, as defined in the Bid Data Sheet.

18.3
When either party to the Contract gives notice of a breach of Contract to the Project Manager for a cause other than those listed under Clause 18.2 above, the Project Manager shall decide whether the breach is a fundamental breach or not.

18.4
Notwithstanding the above, the Procuring Organisation may terminate the Contract for convenience.

18.5
If the Contract is terminated, the Contractor shall stop work immediately, make the Site safe and secure, and leave the Site as soon as reasonably possible.

Article 19 – Payment upon Termination

19.1
If the Contract is terminated because of a fundamental breach of Contract by the Contractor, the Project Manager shall issue a certificate for the value of the Work done and materials ordered less advance payments received up to the date of the issue of the certificate and less the percentage to apply to the value of the Work not completed, as indicated in the Contract Data Sheet. Additional Liquidated Damages shall not apply. If the total amount due to the Procuring Organisation exceeds any payment due to the Contractor the difference shall be a debt payable to the Procuring Organisation.

19.2
If the Contract is terminated for the Procuring Organisation 's convenience, or because of a fundamental breach of Contract by the Procuring Organisation, the Project Manager shall issue a certificate for the value of the Work done, materials ordered, the reasonable cost of removal of equipment, repatriation of the Contractor's personnel employed solely on the Works, and the Contractor's costs of protecting and securing the Works, and less advance payments received up to the date of the certificate.

Article 20 – Force Majeure

20.1
Neither party shall be considered to be in default or in breach of his obligations under the Contract if the performance of such obligations is prevented by any circumstance of force majeure which arises after the date of notification of award or the date when the Contract becomes effective, whichever is earlier.

20.2 In order to rely upon force majeure the Contractor or the Procuring Organisation must show that they were unable to perform the relevant operations within the period laid down as a result of unusual circumstances outside their control, the consequences of which, in spite of the exercise of due care on their part, they could not have avoided except at the cost of excessive sacrifice. For purposes of this clause, those circumstances include any event beyond the control of the Contractor and not involving the Contractor’s fault or negligence and not foreseeable. Such events may include, but are not restricted to, acts of the Procuring Organisation in its sovereign capacity, wars or revolutions, fires, floods, epidemics, quarantine restrictions, and freight embargoes.

20.3
The Contractor shall not be liable for liquidated damages or termination for default if, and to the extent that, his delay in performance or other failure to perform his obligations under the Contract is the result of an event of force majeure. The Procuring Organisation similarly shall not be liable to payment of interest on delayed payment, for non-performance or for termination by the Contractor for default if, and to the extent that, the Procuring Organisation 's delay or other failure to perform its obligations is the result of force majeure.

20.4
If either party considers that any circumstances of force majeure have occurred which may affect the performance of his obligations he shall promptly notify the other party, giving details of the nature, the probable duration and the likely effect of the circumstances. Unless otherwise directed the Contractor shall continue to perform his obligations under the Contract as far as is reasonably practicable, and shall seek all reasonable alternative means for performance of his obligations which are not prevented by the force majeure event. However, the Contractor shall not put into effect such alternative means for performance of his obligations which are not prevented by the force majeure event unless directed to do so by the Procuring Organisation.

20.5
If circumstances of force majeure have occurred and continue for a period of 90 days then, notwithstanding any extension of time for completion of the Contract that the Contractor by reason thereof may have been granted, either party shall be entitled to serve upon the other 30 days notice to terminate the Contract. If at the expiry of the period of 30 days force majeure still continues the Contract shall terminate and, in consequence thereof, the parties shall be released from further performance of the Contract.

Article 21 - Repayment of Advances

21.1
Any advance payment made prior to termination of the present Contract shall be deducted from the total sum due on termination. Should such advance payment(s) be in excess of the total sum finally due such excess shall be repaid by the Contractor to the Procuring Organisation in full and within 60 days from the date of request for such repayment.

Article 22 - Responsibility of the Procuring Organisation

22.1
The Procuring Organisation shall in no case, and under no circumstance, be held responsible for claims arising out of the present Contract and relating to damages caused to the Contractor, his employees or a third party.

22.2
No request for indemnity or re-instatement relating to such claims may be addressed to the Procuring Organisation.

Article 23 - Reporting and Communications

23.1
All communications relating to the present Contract shall be made in writing to the following addresses:

23.1.1
For the Procuring Organisation at __________________________________________

Contact: ________________________ Telephone: ______________________

Facsimile: ______________________

23.2.2
For the Contractor at ______________________________________________

Contact: ________________________ Telephone: ______________________

Facsimile: ______________________

Article 24 - Law of the Contract

24.1
The present Contract shall be subject to the Law of The Gambia.

Article 25 - Settlement of Disputes

25.1
Any disputes arising out of or relating to this Contract which cannot be amicably settled will be referred, in the case of a local Contractor, to the exclusive jurisdiction of the competent Court in The Gambia or shall be finally settled, in the case of a foreign Contractor, under the rules of conciliation and arbitration of the International Chamber of Commerce (Paris) by one or more arbitrators appointed in accordance with the said rules.

IN WITNESS whereof the parties hereto have caused this Agreement to be executed this date of _______________________________________(date: day/month/year) 

Binding Signature of Procuring Organisation: ___________________________________________

(Printed Name and Title) _____________________________________________________________

Binding Signature of Contractor: ___________________________________________

(Printed Name and Title) _____________________________________________________________

SECTION 8 -- FORMS

Form of Bid Security

BANK GUARANTEE

Bank: ________________________________________________________________________

___________________________________________________________ [Name and Identification]

Official Stamp:

To:
_________________________ [Name and Address of Procuring Organisation]

_________________________


_________________________

Title of Bid: ________________________________________________________________

Guarantee No.: ____________________

We are informed by our client _____________________________________________________ [name and address of Bidder] that they have submitted a bid dated _____________________ for the Construction of _______________________________________________ [brief description of works] and have requested us to provide security in the amount of _________________________________________________________________________________________ [in words] as a Bid Security for the above-referenced Bid.

We hereby undertake to pay __________________________________ [the Procuring Organisation] the amount stated in this Bid Security where:

· The Bidder withdraws his Bid during the Bid validity period; or

· The Bidder fails or refuses to sign the Contract, having been notified of the acceptance of his Bid; or

· The Bidder fails or refuses to provide the Performance Security.

· If the Bidder fails to correct errors.
We undertake to pay _______________________________________________ [the Procuring Organisation] an amount up to ______________________________________________ [above amount in words] upon receipt of your first written demand and a written statement in detail of the reasons for the demand.

This guarantee will remain valid up to and including ____ [indicate days] days after the Bid validity period.

At: ________________________________________________

Date: ____________________

Name and Title: ________________________________________________________________

Signature: _________________________

Form of Advance Payment Security

BANK GUARANTEE

Bank: 
_______________________________________________________________________

__________________________________________ [Name and Identification]

Official Stamp:

To: _______________________________________________________ [Name and Address of Procuring Organisation]

Title of Contract: _______________________________________________________________

Guarantee No. _________________________

In accordance with the provisions of the above-mentioned Contract, the _______________________ ________________________________________________________________________________ 

________________________________________________________________________________

[name and address of Contractor] (hereinafter called the “Contractor”) shall deposit with ___________ ___________________________________________________________________________ [name of Procuring Organisation] a bank Guarantee to guarantee his proper and faithful performance under the said Contract in an amount of _____________________________________________________ [amount of Guarantee] __________________________________ [amount in words].

We, the _______________________________________________ [bank or financial institution], as instructed by the Contractor, agree unconditionally and irrevocably to guarantee as primary obligator and not as surety merely, the payment to the Procuring Organisation on your first demand without whatsoever right of objection on our part and without its first claim to the Supplier, in the amount not exceeding _________________________________________________________ [amount of guarantee in figures and words].

We further agree that no change or addition to or other modification of the terms of the Contract to be performed thereunder, or of any of the Contract documents which may be made between the Procuring Organisation and the Contractor, shall in any way release us from any liability under this guarantee, and we hereby waive notice of any such change, addition or modification.

This guarantee shall become effective on receipt by the Contractor of the advance payment of _______________________________________________________________ [amount in words] and shall remain valid until the Procuring Organisation receives full repayment of the same amount from _______________________ [name of Contractor]

_____________________________

Signature and seal of the Guarantors

________________________________________________________________________________

[Name of Bank or Financial Institution]

________________________________________________________________________________

[Address]

____________________

[date]

FORM OF PERFORMANCE SECURITY

To:
____________________ [insert name of Procuring Organisation]

WHEREAS _____________________ [insert name of Contractor] (hereinafter called "the Contractor") has undertaken, in pursuance of Contract No. ____________________ [insert reference number of Contract] dated ____________________ to perform _____________________ [give description of works] (hereinafter called "the Contract");

AND WHEREAS it has been stipulated by you in the said Contract that the Contractor shall furnish you with a Bank Guarantee by a recognised bank for the sum specified therein as security for compliance with his obligations in accordance with the Contract;

AND WHEREAS we have agreed to give the Contractor such a Bank Guarantee;

NOW THEREFORE we hereby affirm that we are the Guarantor and responsible to you, on behalf of the Contractor, up to a total of ______________________________ [indicate amount of Guarantee] ______________________________________ 
[indicate amount in words], such sum being payable in the types and proportions of currencies in which the Contract Price is payable, and we undertake to pay you, upon your first written demand and without cavil or argument, any sum or sums within the limits of _______________ [amount of Guarantee] as aforesaid without you needing to prove or to show grounds or reasons for your demand for the sum specified therein.

We hereby waive the necessity of you demanding the said debt from the Contractor before presenting us with the demand.

We further agree that no change or addition to or other modification of the terms of the Contract or of the Works to be performed thereunder or of any of the Contract documents which may be made between you and the Contractor shall in any way release us from any liability under this Guarantee, and we hereby waive notice of any such change, addition, or modification.

_____________________________

Signature and Seal of the Guarantor

Name of Bank: ____________________________________________________________________

Address: _________________________________________________________________________

Date: _________________________
� Please, whenever reference to Bill of Quantities is made, see footnote 1 above


� In lump sum contracts, replace this clause with the following: “The value of Works executed shall comprise the value of completed activities in the Activity Schedule”.


� Usually liquidated damages are set between 0.05% and 0.10% per day, and the total amount shall not exceed between 5% and 10% of the Contract Price.


� An amount is to be inserted by the Guarantor, representing the percentage of the Contract Price specified in the Contract, and denominated in the currency of the Contract.
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