Dated
------------
Professional appointment
relating to a project at
Bridgefield, Ashford, for the design and construction OF A park/play area 
between
Ashford Borough Council
and
THIS  DEED is dated [DATE]
Parties
(1) ASHFORD BOROUGH COUNCIL of Civic Centre Tannery Lane Ashford  Kent (Client).
(2) [FULL COMPANY NAME] incorporated and registered in England and Wales with company number [NUMBER] whose registered office is at [REGISTERED OFFICE ADDRESS] (Consultant).
Background
(A) The Client intends to employ Contractor to carry out and complete the Project under the Building Contract.
(B) The Client wishes to appoint the Consultant on the terms of this agreement.
Agreed terms
1. Interpretation
The following definitions and rules of interpretation apply in this agreement.
1.1 Definitions:
Additional Fee: the amount payable by the Client to the Consultant for the Additional Services under this agreement.
Additional Services: the services set out in Part 2 of Schedule 1 or otherwise agreed in writing by the Client and Consultant and any services required under a Third Party Agreement notified by the Client to the Consultant after the date of this agreement.
Agreement: this written Agreement between the Client and the Consultant consisting of these clauses and any attached Schedules.
Basic Fee: the amount payable by the Client to the Consultant for the Basic Services under this agreement.
Basic Services: the services set out in Part 1 of Schedule 1 and any services required under a Third Party Agreement, where a copy or relevant extract is attached at Schedule 6.
Building Contract: a contract to be entered into between the Client and the Contractor for the Project.
Business Day: a day other than a Saturday, Sunday or public holiday in England when banks in London are open for business.
CDM Regulations: the Construction (Design and Management) Regulations 2015 (SI 2015/51).
Client's Representative: the person identified in Part 2 of Schedule 4, who may be replaced from time to time under clause 7.
[Collateral Warranty: a collateral warranty in the form at Schedule 5, or any other form that the Client proposes and the Consultant approves (such approval not to be unreasonably withheld or delayed).]
Commencement date – This agreement shall be deemed to have commenced on a date mutually agreed between the Employer and Consultant and shall last for a term mutually agreed between the Employer and Consultant
Commercially Sensitive Information: the information listed in schedule [to be decided between Employer and Consultant] comprising the information of a commercially sensitive nature relating to the Consultant, its intellectual property rights or its business or which the Consultant has indicated to the Authority that, if disclosed by the Client, would cause the Consultant significant commercial disadvantage or material financial loss.
Confidential Information: any information, however it is conveyed, that relates to the business, affairs, developments, trade secrets, know-how, personnel and suppliers of the Consultant, including intellectual property rights, together with all information derived from the above, and any other information clearly designated as being confidential (whether or not it is marked as "confidential") or which ought reasonably to be considered to be confidential, including Commercially Sensitive Information.
Construction Products Regulations: the Construction Products Regulations 2013 (SI 2013/1387), the Construction Products Regulation (305/2011/EU), the Construction Products Regulations 1991 (SI 1991/1620) and the Construction Products Directive (89/109/EC).
Consultant's Representative: the person identified in Part 3 of Schedule 4 who may be replaced from time to time under clause 7.
Contractor: the contractor employed under the Building Contract.
Deleterious: materials, equipment, products or kits that are generally accepted, or generally suspected, in the construction industry at the relevant time as:
(a) posing a threat to the health and safety of any person;
(b) posing a threat to the structural stability, performance or physical integrity of the Project or any part or component of the Project;
(c) reducing, or possibly reducing, the normal life expectancy of the Project or any part or component of the Project;
(d) not being in accordance with any relevant British Standard, relevant code of practice, good building practice or any applicable agrément certificate issued by the British Board of Agrément; or
(e) having been supplied or placed on the market in breach of the Construction Products Regulations.
Environmental Information Regulations: the Environmental Information Regulations 2004 together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such regulations.

Employer: the employer under the Building Contract.
Fee: the Basic Fee and the Additional Fee (if any).
FOIA: the Freedom of Information Act 2000, and any subordinate legislation made under the Act from time to time, together with any guidance and/or codes of practice issued by the Information Commissioner or relevant government department in relation to such legislation.
Funder: a person providing finance in connection with:
(f) the Project or the completed Project; or
(g) the Property,
whether that person acts on its own account, as agent for a syndicate of other parties or otherwise.
Information: has the meaning given under section 84 of FOIA.
Insolvent: a party is insolvent if:
(h) it suspends, or threatens to suspend, payment of its debts or is unable to pay its debts as they fall due or admits inability to pay its debts or (being a company or limited liability partnership) is deemed unable to pay its debts within the meaning of section 123 of the Insolvency Act 1986 OR (being an individual) is deemed either unable to pay its debts or as having no reasonable prospect of so doing, in either case, within the meaning of section 268 of the Insolvency Act 1986 OR (being a partnership) has any partner to whom any of the foregoing apply; 
(i) it commences negotiations with all or any class of its creditors with a view to rescheduling any of its debts, or makes a proposal for or enters into any compromise or arrangement with any of its creditors other than (being a company) for the sole purpose of a scheme for a solvent amalgamation of that party with one or more other companies or the solvent reconstruction of that party; 
(j) a petition is filed, a notice is given, a resolution is passed, or an order is made, for or on connection with its winding up (being a company) other than for the sole purpose of a scheme for its solvent amalgamation with one or more other companies or its solvent reconstruction; 
(k) an application is made to court, or an order is made, for the appointment of an administrator, or if a notice of intention to appoint an administrator is given or if an administrator is appointed over it (being a company); 
(l) the holder of a qualifying floating charge over its assets (being a company) has become entitled to appoint or has appointed an administrative receiver; 
(m) a person becomes entitled to appoint a receiver over all or any of its assets or a receiver is appointed over all or any of its assets; or
(n) being an individual, it is the subject of a bankruptcy petition or order; 
(o) a creditor or encumbrancer of it attaches or takes possession of, or a distress, execution, sequestration or other such process is levied or enforced on or sued against, the whole or any part of its assets and such attachment or process is not discharged within ten Business Days; 
(p) any event occurs, or proceeding is taken, with respect to it in any jurisdiction to which it is subject that has an effect equivalent or similar to any of the events mentioned in paragraphs (a) to (h) above (inclusive); or
(q) it suspends or ceases, or threatens to suspend or cease, carrying on all or a substantial part of its business.
Key Personnel: the Consultant's personnel, identified in Part 1 of Schedule 4 who may be removed or replaced from time to time under clause 7.
Material: all designs, drawings, models, plans, specifications, design details, photographs, brochures, reports, notes of meetings, CAD materials, calculations, data, databases, schedules, programmes, bills of quantities, budgets and any other materials provided in connection with the Project and all updates, amendments, additions and revisions to them and any works, designs, or inventions incorporated or referred to in them for any purpose relating to the Project.
Permitted Uses: the design, construction, completion, reconstruction, modification, refurbishment, development, maintenance, facilities management, funding, disposal, letting, fitting-out, advertisement, decommissioning, demolition, reinstatement[, extension], building information modelling and repair of the Property and the Project.
Professional Team: the Consultant, the organisations or individuals listed in Schedule 7 and any other organisations or individuals notified by the Client to the Consultant.
Programme: the programme agreed by the Consultant and the Client, setting out key dates and time periods for:
(r) completing key activities;
(s) issuing Material and other documents; and
(t) providing information relating to the Project,
as may be adjusted from time to time by agreement between the Client and the Consultant.
Project: Bridgefield – design and construction of a play/park area
Request for Information: a request for information or an apparent request under the Code of Practice on Access to Government Information, FOIA or the Environmental Information Regulations.Required Standard: all the reasonable skill, care and diligence to be expected of a qualified and experienced member of the Consultant's profession undertaking the Services on works similar in scope and character to the Project.
Services: the Basic Services and the Additional Services (if any).
Term: means the period from the Commencement Date to:

(a)
the date of expiry  set out in clause the expiry of the defects liability period of the Works Contract  or,

(b)
following an extension pursuant to clause F7 (Extension of  Initial Contract Period), the date of expiry of the extended period,
or such earlier date of termination or partial termination of the agreement in accordance with the law or the  provisions of the Agreement.

Third Party Agreement: any agreement between the Client and a third party relating to the Project and of which:
(u) a copy, or relevant extract, is attached at Schedule 6; or
(v) the Client notifies the Consultant in writing after the date of this agreement [enclosing a copy or relevant extracts].
VAT: value added tax imposed by the Value Added Tax Act 1994, or any similar tax in addition to or replacing it from time to time.
1.2 Clause, Schedule and paragraph headings shall not affect the interpretation of this agreement.
1.3 A person includes a natural person, corporate or unincorporated body (whether or not having separate legal personality) [and that person's personal representatives, successors and permitted assigns].
1.4 The Schedules form part of this agreement and shall have effect as if set out in full in the body of this agreement. Any reference to this agreement includes the Schedules.
1.5 A reference to a company shall include any company, corporation or other body corporate, wherever and however incorporated or established.
1.6 Unless the context otherwise requires, words in the singular shall include the plural and in the plural include the singular.
1.7 Unless the context otherwise requires, a reference to one gender shall include a reference to the other genders.
1.8 This agreement shall be binding on, and enure to the benefit of, the parties to this agreement and their respective personal representatives, successors and permitted assigns, and references  to any party shall include that party's personal representatives, successors and permitted assigns.
1.9 A reference to a statute or statutory provision is a reference to it as amended, extended or re-enacted from time to time.
1.10 A reference to a statute or statutory provision shall include all subordinate legislation made from time to time under that statute or statutory provision.
1.11 Any reference to a party's consent or approval being required is to a consent or approval in writing, which must be obtained before the relevant action is taken or event occurs.
1.12 Any obligation on a party not to do something includes an obligation not to allow that thing to be done.
1.13 A reference to writing or written includes fax and email.
1.14 References to clauses and schedules are to the clauses and schedules of this agreement and references to paragraphs are to paragraphs of the relevant schedule.
1.15  A reference to a document is a reference to that document as varied or novated (in each case, other than in breach of this agreement) at any time.
1.16 Unless this agreement expressly provides otherwise, a reference to the Property or the Project is to the whole and any part of it.
1.17 Unless expressly provided otherwise, the obligations and liabilities of the persons forming the parties under this agreement are joint and several.
1.18 Any words following the terms including, include, in particular, for example or any similar expression shall be construed as illustrative and shall not limit the sense of the words, description, definition, phrase or term preceding those terms.
2. Appointment and initial contract period
2.1 The Client appoints the Consultant to carry out the Services, subject to the terms of this agreement.
2.2 This agreement takes effect from the date when the Consultant begins performing the Services, regardless of the date of this agreement.
2.3 Initial Contract Period

2.3.1The agreement shall take effect on the Commencement Date and shall expire automatically on [……..…..20--], unless it is otherwise terminated in accordance with the  provisions of the agreement, or otherwise lawfully terminated, or extended as set out below.

2.4 Extension of Initial Contract Period

2.4.1 the Client may, by giving written notice to the Consultant not less than 1  Month  prior to the last day of the Initial Contract Period, extend the agreement for a further period to be agreed between the Client and Consultant.    The provisions of the agreement will apply throughout any such extended period.

3. Consultant's obligations
3.1 Subject to clause 3.2, the Consultant warrants and undertakes that it shall:
(a) comply with the terms of this agreement;
(b) not, without the Client's written consent, make any material change to the designs or specifications for the Project after they have been settled or approved;
(c) provide the Client with as many copies of the "as built" drawings of the Project as the Client reasonably requires;
(d) carry out and fulfil, in all respects, the duties of a designer [and principal designer] under the CDM Regulations; and
(e) act fairly and impartially when exercising  any power to issue certificates and award extensions of time under the Building Contract.
3.2 The Consultant warrants and undertakes that it shall exercise the Required Standard:
(a) when performing the Services;
(b) not to specify for use anything in the Project, which is Deleterious at the time of specification or use;
(c) to comply with (and ensure the completed Project complies with) any:
(i) Act of Parliament;
(ii) instrument, rule or order made under any Act of Parliament; and
(iii) regulation or bye-law of any local authority, statutory undertaker or public or private utility or undertaking that has any jurisdiction over the Project or with whose systems or property the Project is or will be connected;
(d) to perform the Services and prepare all Material for those elements of the Project for which the Consultant is responsible according to the Programme or, in the absence of a Programme, in sufficient time to facilitate the efficient progress of the Project;
(e) to ensure that the Project complies with all planning agreements, permissions and conditions; and
(f) not to cause or contribute to any breach by the Client of any Third Party Agreement provided that, where the Client notifies the Consultant of a Third Party Agreement after the date of this agreement, the Consultant is not required to act in any way that may increase its liability in excess of that which was reasonably foreseeable at the date of this agreement.
3.3 The Consultant's duties or liabilities under this agreement shall not be negated or diminished by:
(a) any approval or inspection of:
(i) the Property; or
(ii) the Project; or
(iii) any designs or specifications for the Property or the Project; or
(b) any testing of any work, goods, materials, plant or equipment; or
(c) any omission to approve, inspect or test,
by or on behalf of the Client.
3.4 
the Consultant shall perform its obligations under this Agreement (including those in relation to the Services) in accordance with:

(a) all applicable Law regarding health and safety; and

(b) the Health and Safety Policy whilst at the Client Premises.

3.4.1 
Each Party shall notify the other as soon as practicable of any health and safety incidents or material health and safety hazards of which it becomes aware and which relate to or arise in connection with the performance of this Agreement. The Consultant shall instruct the Consultant's Personnel to adopt any necessary associated safety measures in order to manage any such material health and safety hazards.
3.5
the Consultant shall:

(a) perform its obligations under this Agreement (including those in relation to the Services) in accordance with:

(i) all applicable equality Law (whether in relation to race, sex, gender reassignment, age, disability, sexual orientation, religion or belief, pregnancy, maternity or otherwise);

(ii) the Client’s equality and diversity policy as provided to the Consultant from time to time; and

(iii) any other requirements and instructions which the Client reasonably imposes in connection with any equality obligations imposed on the Client at any time under applicable equality Law; and

(b) take all necessary steps, and inform the Client of the steps taken, to prevent unlawful discrimination designated as such by any court or tribunal, or the Equality and Human Rights Commission or (any successor organisation).
4. Co-operation and co-ordination
4.1 The Consultant shall act as lead consultant for the Project and:
(a) co-ordinate the services of the Professional Team;
(b) give instructions to the Professional Team as necessary to co-ordinate the services of the Professional Team;
(c) schedule the activities of the Professional Team to comply with the Programme; and
(d) notify the Client of any failure by a member of the Professional Team to comply with the Programme; and
(e) notify the Client if the Project is delayed or is likely to be delayed, setting out the cause of the delay and its likely duration.
5. Records
5.1 The Consultant shall maintain records of all time spent by its personnel in performing the Services.
5.2 Upon the Client's written request, the Consultant shall allow the Client (or its representative) to inspect the records referred to in clause 5.1 and provide such copies as the Client requests. The Client's right to inspect and demand copies shall continue after the Consultant's engagement under this agreement has concluded or terminated.
6. Consultant's authority
Notwithstanding any other provision of this agreement, other than in an emergency or with the prior written consent of the Client, the Consultant has no authority to:
(a) make (or instruct the Contractor or any member of the Professional Team to make) any material alteration to the Project or its Services;
(b) vary, terminate or waive compliance with the terms of:
(i) the Building Contract;
(ii) the appointment of any member of the Professional Team; or
(iii) any Third Party Agreement;
(c) enter into any contract, commitment or undertaking on behalf of the Client; or
(d) without prejudice to clause 3.1(e), issue any instruction or notice under the Building Contract, the appointment of any member of the Professional Team or any Third Party Agreement that:
(i) delays the Project; or
(ii) increases the cost of the Project.
7. Representatives and personnel
7.1 The Client's Representative is the person identified in Part 2 of Schedule 4 or any replacement notified to the Consultant by the Client from time to time. The Client's Representative has full authority to act on the Client's behalf in connection with this agreement 
7.2 The Consultant's Representative is the person identified in Part 3 of Schedule 4 and has full authority to act on the Consultant's behalf in connection with this agreement.
7.3 The Consultant shall ensure that the Consultant's Representative and the Key Personnel:
(a) devote sufficient time and attention fulfilling their respective roles;
(b) are not removed without the Client's prior written consent (such consent not to be unreasonably withheld or delayed), except in the event of:
(i) death;
(ii) permanent incapacity;
(iii) an illness making the relevant individual unavailable for work; or
(iv) the relevant individual leaving the Consultant's employment.
7.4 The Client may at any time instruct the Consultant to remove any person engaged in performing the Services if, in the Client's reasonable opinion, that person's performance or conduct is unsatisfactory. The Consultant shall remove any such person promptly.
7.5 Any personnel appointed by the Consultant to replace staff removed under clause 7.3(b) or clause 7.4 shall be subject to the written approval of the Client (such approval not to be unreasonably withheld or delayed).
8. Remuneration
8.1 The Client shall pay:
(a) the Basic Fee as full remuneration for the Basic Services; and
(b) the Additional Fee as full remuneration for any Additional Services.
8.2 The Fee together with any expenses and disbursements permitted in Part 4 of Schedule 3 shall be the Consultant's entire remuneration under this agreement.
8.3 The Client shall reimburse the Consultant for any expenses or disbursements set out in Part 4 of Schedule 3. Any other expenses and disbursements that the Consultant incurs are deemed to be included in the Fee. Any expenses or disbursements payable by the Client to the Consultant shall be included in the next invoice after they are incurred and paid by the Client in accordance with clause 9.
8.4 The Client shall pay the Consultant any VAT properly chargeable on the Services. Any amount expressed as payable to the Consultant under this agreement is exclusive of VAT unless stated otherwise.
9. Payment
9.1 The Fee shall be calculated and paid in instalments in accordance with Part 2 of Schedule 3. If not set out in Part 2 of Schedule 3, the Fee shall be paid at intervals of not less than one month, beginning one month after the Consultant begins performing the Services.
9.2 The Consultant shall submit to the Client an invoice for each instalment of Fee, together with any supporting documents that are reasonably necessary to check the invoice. The invoice and supporting documents (if any) shall specify the sum that the Consultant considers will become due on the payment due date in respect of the instalment of the Fee, and the basis on which that sum is calculated.
9.3 Payment shall be due on the date the Client receives each invoice.
9.4 No later than five days after payment becomes due, the Client shall notify the Consultant of the sum that the Client considers to have been due at the payment due date in respect of the payment and the basis on which that sum is calculated.
9.5 The final date for payment shall be 28 days after the date on which payment becomes due.
9.6 Subject to clause 9.9 and unless the Client has served a notice under clause 9.7, it shall pay the Consultant the sum referred to in the Client's notice under clause 9.4 (or, if the Client has not served notice under clause 9.4, the sum referred to in the invoice referred to in clause 9.2) (in this clause 9, the notified sum) on or before the final date for payment of each invoice.
9.7 Not less than three days before the final date for payment (in this clause 9, the prescribed period), the Client may give the Consultant notice that it intends to pay less than the notified sum (in this clause 9, a pay less notice). Any pay less notice shall specify:
(a) the sum that the payer considers to be due on the date the notice is served; and
(b) the basis on which that sum is calculated.
9.8 If the Client fails to pay an amount due to the Consultant by the final date for payment and fails to give a pay less notice under clause 9.7, then the Client shall pay interest on the overdue amount at the rate of 6% per annum above National Westminster Bank’s base rate from time to time. Such interest shall accrue on a daily basis from the final date for payment until actual payment of the overdue amount, whether before or after judgment. The Client shall pay interest together with the overdue amount. The parties acknowledge that the Client's liability under this clause 9.8 is a substantial remedy for the purposes of section 9(1) of the Late Payment of Commercial Debts (Interest) Act 1998.
9.9 Notwithstanding clause 9.6 and clause 9.7 and without prejudice to clause 14, if the Consultant becomes Insolvent after the prescribed period, the Client shall not be required to pay the Consultant the notified sum on or before the final date for payment.
10. Adjusting the Fee
10.1 The Fee shall be adjusted if the performance of the Services is materially delayed or disrupted due to a change in the scope, size, complexity or duration of the Project, provided that the Consultant shall not be entitled to any adjustment of the Fee where delay or disruption arises from the Consultant's default or negligence, or the default or negligence of the Consultant's sub-contractors or suppliers (if any).
11. Additional Services
11.1 The Consultant shall notify the Client as soon as reasonably practicable if it becomes apparent that Additional Services are likely to be required, identifying the required services. 
11.2 The Consultant shall perform an Additional Service on receipt of a written instruction to do so by the Client.
11.3 As soon as reasonably practicable after receiving an instruction to perform an Additional Service, the Consultant shall provide the Client with a written estimate of cost of the Additional Service and its effect on the Programme.
11.4 Unless the parties agree otherwise, the Additional Fee shall be a reasonable amount calculated by reference to the time charges set out in Part 3 of Schedule 3, provided that no Additional Fee shall be payable if the requirement for an Additional Service arises from the Consultant's default or negligence, or the default or negligence of the Consultant's sub-contractors or suppliers (if any).
11.5 Any Additional Fee payable by the Client shall be included in the next invoice following performance of the Additional Service to which it relates.
12. Suspension
12.1 The Client may, at any time, suspend performance of all or part of the Services by giving written notice to the Consultant. Subject to clause 13.2, the Consultant shall resume performance of the Services as soon as reasonably practicable after receiving a written notice to do so from the Client.
12.2 If:
(a) subject to clause 9.9, the Client fails to pay in full the notified sum to the Consultant under this agreement by the final date for payment under clause 9; and
(b) the Client has not given a pay less notice complying with clause 9,
the Consultant may suspend the performance of any or all of its Services and other obligations under this agreement by giving not less than seven days' notice to the Client of its intention to do so and stating the ground or grounds on which it intends to suspend performance.
12.3 In the event of a suspension in accordance with this agreement, the Client shall pay the Consultant:
(a) a reasonable amount in respect of costs and expenses reasonably incurred by the Consultant as a result of any exercise of its right referred to in clause 12.2; and
(b) (taking into account any sum paid under clause 12.3(a)) any adjustment to the Fee due under clause 10,
and such payment shall be the Consultant's sole compensation for suspension of its Services and obligations under this agreement.
13. Termination
13.1 The Client may terminate the Consultant's engagement under this agreement at any time by giving five Business Days' notice in writing to the Consultant.
13.2 If:
(a) a suspension of the Services in accordance with clause 12.1 continues for a continuous period of six months; and
(b) the Client does not instruct the Consultant to resume the Services within ten Business Days of receiving a written notice from the Consultant requiring it to do so,
the Consultant may immediately terminate its engagement under this agreement by giving written notice to the Client.
13.3 Either party may immediately terminate the Consultant's engagement under this agreement by giving written notice to the other party if:
(a) the other party is in material breach of its obligations under this agreement and fails to remedy that breach within ten Business Days of receiving written notice requiring it to do so; or
(b) the other party becomes Insolvent.
14. Consequences of termination
14.1 On termination in accordance with clause 13 the Client shall pay the Consultant:
(a) any amount properly due for payment under this agreement at the date of termination; and
(b) a fair and reasonable proportion of the next instalment of the Fee commensurate with the Services properly performed at the date of termination.
14.2 If the Consultant's engagement under this agreement is terminated:
(a) by the Client in accordance with clause 13.1;
(b) by the Consultant  in accordance with clause 13.2;
(c) by the Consultant  in accordance with clause 13.3(a); or
(d) by the Consultant  in accordance with clause 13.3(b),
the Client shall also pay any reasonable and proper expenses and disbursements necessarily incurred by the Consultant as a direct result of termination.
14.3 If the Consultant's engagement under this agreement is terminated by the Client in accordance with:
(a) Clause 13.3(a); or
(b) Clause 13.3(b),
the Consultant shall also pay the Client the reasonable cost of procuring a replacement professional consultant to carry out any unperformed Services, to the extent that such cost exceeds the Fee (or, where the Fee is yet to be determined, the Client's reasonable estimate of the Fee). Any such cost shall be deducted from the amount payable to the Consultant under clause 14.1 and if any shortfall remains following such deduction the Client may claim it as a debt due from the Consultant.
14.4 Payment under clause 14.1 and clause 14.2 (if any) shall be:
(a) the Consultant's sole entitlement to compensation for termination of its engagement under this agreement; and
(b) claimed by the Consultant as if it was a payment under clause 9.
14.5 Except as set out in clause 14.1 and clause 14.2, the Client shall not be liable to the Consultant for:
(a) any costs, expenses, disbursements or losses;
(b) any loss of profits, loss of fees, loss of chance or other similar losses; or
(c) any indirect losses or consequential losses
arising out of termination of the Consultant's engagement under this agreement.
14.6 Termination of the Consultant's engagement under this agreement shall not affect any rights, remedies, obligations or liabilities of the parties that have accrued up to the date of termination, including the right to claim damages in respect of any breach of this agreement which existed at or before the date of termination.
15. Assignment and sub-contracting
15.1 The Client may assign the benefit of this agreement:
(a) on two occasions to any person; and 
(b) without counting as an assignment under clause 15.1(a):
(i) by way of security (including any reassignment on redemption of security); or
(ii) to and from subsidiary or other associated companies within the same group of companies as the Client.
15.2 The Client shall notify the Consultant of any assignment. If the Client fails to do this, the assignment shall still be valid. 
15.3 The Consultant shall not contend that any person to whom the benefit of this agreement is assigned under clause 15.1 may not recover any sum under this agreement because that person is an assignee and not a named party to this agreement.
15.4 The Consultant may not assign or transfer its obligations under this agreement to any other person.
15.5 The Consultant shall not sub-contract the performance of any of the Services without the Client's prior written consent. The Consultant shall be responsible for any services it sub-contracts to a third party as if it had performed those services itself.
16. Collateral warranties?
17. INDEMNITY
17.1
the Consultant agrees with the Client throughout the term to indemnify and keep indemnified the Client from and against any and all loss, damage or liability suffered and legal fees and costs incurred by the Client resulting from a breach of this Agreement by the Consultant including:

17.1.2
any act neglect or default of the Consultant’s employees or agents or;

17.1.3
breaches in respect of any matter arising from the supply of the Services resulting in any successful claim by any third party.
18. 17.2 The Client shall not be liable for or in respect of any damages or compensation payable at law in respect or in consequence of any death accident or injury to any workman or other person in the employment of the Consultant (including agents or sub-contractors) save and except to the extent that such accident or injury results from or is contributed to by any act or default of the Client their agents or servants and the Consultant shall indemnify and keep indemnified the Client against all such damages and compensation (save and except as aforesaid) and against all claims demands proceedings costs charges and expenses whatsoever in respect thereof or in relation thereto.
19. Copyright and intellectual property
19.1 The Consultant owns all intellectual property rights (including copyright) relating to the Material it produces.
19.2 The Consultant grants to the Client, with immediate effect, an irrevocable, non-exclusive, non-terminable, royalty-free licence to copy and make full use of any Material prepared by, or on behalf of, the Consultant for any purpose relating to the Project and the Property, including any of the Permitted Uses.
19.3 The licence in clause 18.2 carries the right to grant sub-licences and is transferable to third parties without the consent of the Consultant. 
19.4 Not used
18.5 
Neither party shall be liable to the other for:
(a) any use of Material created by (or on behalf of) it for any purpose other than that for which that Material was prepared and/or provided; or
19.5 The Client may, at any time (whether before or after completion of the Services, or after termination of the Consultant's engagement under this agreement), request a copy or copies of (some or all of) the Material from the Consultant. 
20. Confidentiality AND FREEDOM OF INFORMATION
20.1  Each party undertakes that it shall not disclose to any person any confidential information concerning the business, affairs, customers, clients or suppliers of the other party or of any member of the group of companies to which the other party belongs, except as permitted by clause 19.2.
20.2 Each party may disclose the other party's confidential information:
(a) to its employees, officers, representatives, contractors, sub-contractors or advisers who need to know such information for the purposes of exercising the party's rights or carrying out the party's obligations under or in connection with this agreement. Each party shall ensure that its employees, officers, representatives, contractors, sub-contractors or advisers to whom it discloses the other party's confidential information comply with this clause 19; and 
(b) as may be required by law, to a court of competent jurisdiction or any governmental or regulatory authority.
20.3 No party shall use any other party's confidential information for any purpose other than to exercise its rights and perform its obligations under or in connection with this agreement.
20.4 The Consultant acknowledges that the Client is subject to the requirements of the FOIA and the EIRs. The Consultant shall:

(a) provide all necessary assistance and cooperation as reasonably requested by the Client to enable the Client to comply with its obligations under the FOIA and EIRs;

(b) transfer to the Client all Requests for Information relating to this Agreement that it receives as soon as practicable and in any event within 2 Working Days of receipt;

(c) provide the Client with a copy of all Information belonging to the Client requested in the Request For Information which is in its possession or control in the form that the Client requires within 5 Working Days (or such other period as the Client may reasonably specify) of the Client's request for such Information; and

(d) not respond directly to a Request For Information unless authorised in writing to do so by the Client.

20.5 the Consultant acknowledges that the Client may be required under the FOIA and EIRs to disclose Information (including Commercially Sensitive Information) without consulting or obtaining consent from the Consultant. The Client shall take reasonable steps to notify the Consultant of a Request For Information (in accordance with the Secretary of State's section 45 Code of Practice on the Discharge of the Functions of Public Authorities under Part 1 of the FOIA) to the extent that it is permissible and reasonably practical for it to do so but (notwithstanding any other provision in this Agreement) the Client shall be responsible for determining in its absolute discretion whether any Commercially Sensitive Information and/or any other information is exempt from disclosure in accordance with the FOIA and/or the EIRs.
21. Professional indemnity and public liability  insurance
21.1 The Consultant shall maintain professional indemnity insurance for an amount of at least £SUM for any one occurrence or series of occurrences arising out of any one event (such policy shall include cover in respect of any financial loss arising from any advice given or omitted to be given by the Consultant) for a period beginning on the date of this agreement and ending six  years after the date of  making good of defects of the Project under the Building Contract, provided that such insurance is available at commercially reasonable rates and terms. The Consultant shall maintain that professional indemnity insurance:
(a) with reputable insurers lawfully carrying on insurance business in the UK ;
(b) on customary and usual terms and conditions prevailing for the time being in the insurance market; and
(c) on terms that:
(i) do not require the Consultant to discharge any liability before being entitled to recover from the insurers; and
(ii) would not adversely affect the rights of any person to recover from the insurers under the Third Parties (Rights Against Insurers) Act 1930.
21.2 Any increased or additional premium required by insurers because of the Consultant's claims record or other acts, omissions, matters or things particular to the Consultant shall be deemed to be within commercially reasonable rates.
21.3 Without the Client's written consent, the Consultant shall not:
(a) settle or compromise any claim with the insurers that relates to a claim by the Client against the Consultant; or
(b) by any act or omission lose or affect the Consultant's right to make, or proceed with, that claim against the insurers.
21.4 The Consultant shall immediately inform the Client if the Consultant's required professional indemnity insurance ceases to be available at commercially reasonable rates and terms, so that the Consultant and the Client can discuss how best to protect the respective positions of the Client and the Consultant regarding the Project and the Property, without that insurance. 
21.5 The Consultant shall fully co-operate with any measures reasonably required by the Client, including:
(a) completing any proposals for insurance and associated documents; or
(b) maintaining insurance at rates above commercially reasonable rates, if the Client reimburses the Consultant the net cost of that insurance above commercially reasonable rates.
21.6 Whenever the Client reasonably requests, the Consultant shall send the Client evidence that the Consultant's professional indemnity insurance is in force, including, if required by the Client, an original letter from the Consultant's insurers or brokers confirming:
(a) the Consultant's then current professional indemnity insurance; and
(b) that the premiums for that insurance have been paid in full at the date of that letter.
21.7 The Consultant shall effect and maintain with a reputable insurance company a policy or policies of insurance providing £10m Public Liability and £5m Professional Indemnity cover in respect of all risks which may be incurred by the Consultant, arising out of the Consultant’s performance of its obligations under the agreement, including death or personal injury, loss of or damage to property or any other loss. Such insurance shall be maintained for the duration of the contract period and for a minimum of 6 (six) years following the expiration or earlier termination of the agreement.   
22. Disputes
22.1 Subject to either party's right to adjudicate at any time, the parties shall use their reasonable endeavours to resolve any dispute or difference between them through negotiation or mediation.
22.2 Notwithstanding any other provision of this agreement either party may refer a dispute arising under this agreement to adjudication at any time under Part I of the Scheme for Construction Contracts (England and Wales) Regulations, which Part shall take effect as if it was incorporated into this clause.
22.3 The adjudicator shall be appointed by: The Royal Institution of Chartered Surveyors (RICS).
23. Limitation of liability
Without affecting any other limitation in this agreement, the Consultant's liability under or in connection with this agreement shall be limited to the Consultants respective insurance limit for each and every claim. This limit shall apply however that liability arises including a liability arising by breach of contract, arising by tort (including the tort of negligence) or arising by breach of statutory duty. Provided that this clause 22 shall not exclude or limit the Consultant's liability for:
(a) death or personal injury caused by the Consultant's negligence; or
(b) fraud or fraudulent misrepresentation.
24. Notices
24.1 For the purposes of this clause, but subject to clause 23.7, notice includes any other communication.
24.2 A notice given to a party under or in connection with this agreement:
(a) shall be in writing and in English;
(b) shall be signed by or on behalf of the party giving it;
(c) shall be sent to the party for the attention of the contact and at the address, fax or DX number listed in clause 23.3;
(d)  may be sent by a method listed in clause 23.5; and
(e) unless proved otherwise is deemed received as set out in clause 23.5 if prepared and sent in accordance with this clause.
24.3 The parties' addresses and contacts are as set out in this table: 
	Party
	Contact
	Address
	Fax number
	DX number

	Client
	[POSITION OF CONTACT]
	Civic Centre Tannery Lane Ashford  Kent TN23 2PL
	01233 330649
	DX151140 ASHFORD (KENT) 7

	Consultant
	[POSITION OF CONTACT]
	[ADDRESS]
	[FAX NUMBER]
	[DX NUMBER]


24.4 A party may change its details given in the table in clause 23.3 by giving notice, the change taking effect for the party notified of the change at 9.00 am on the later of: 
(a) the date, if any, specified in the notice as the effective date for the change; or  
(b) the date five Business Days after deemed receipt of the notice. 
24.5 This table sets out: 
(a) delivery methods for sending a notice to a party under this agreement; and  
(b) for each delivery method, the corresponding delivery date and time when delivery of the notice is deemed to have taken place provided that all other requirements in this clause have been satisfied and subject to the provisions in clause 23.6: 
	Delivery method
	Delivery date and time

	Delivery by hand.
	On signature of a delivery receipt.

	Pre-paid first class recorded delivery post or other next working day delivery service. 
	9.00 am on the second Business Day after posting or at the time recorded by the delivery service.

	Fax.
	At the time of transmission.

	Document exchange (DX).
	9.00 am on the second Business Day after being put into the DX.


24.6 For the purpose of clause 23.5 and calculating deemed receipt: 
(a) all references to time are to local time in the place of deemed receipt; and 
(b) if deemed receipt would occur in the place of deemed receipt on a Saturday or Sunday or a public holiday when banks are not open for business, deemed receipt is deemed to take place at 9.00 am on the day when business next starts in the place of receipt. 
24.7 This clause does not apply to the service of any proceedings or other documents in any legal action or, where applicable, any arbitration or other method of dispute resolution.
24.8 A notice given under or in connection with this agreement is not valid if sent by email.
25. Liability period
Neither party shall commence any legal action against the other under this agreement after  12 years from the date of  making good of defects of all of the Project under the Building Contract and any adjudicator's decision under clause 21 of this agreement shall be finally binding on them unless either party has referred that dispute for final determination by legal proceedings, or has commenced any legal action to recover any overpayment to which the decision has led, before that date.
26. Third Party Rights
a person who is not a party to this agreement shall not have any rights under the Contracts (Rights of Third Parties) Act 1999 to enforce any term of this agreement.
27. Entire agreement
27.1 This agreement constitutes the entire agreement between the parties and supersedes and extinguishes all previous agreements, promises, assurances, warranties, representations and understandings between them, whether written or oral, relating to its subject matter.
27.2 Each party agrees that in entering into this agreement it does not rely on and shall have no remedies in respect of any statement, representation, assurance or warranty (whether made innocently or negligently) that is not set out in this agreement.
27.3 Each party agrees that it shall have no claim for innocent or negligent misrepresentation or negligent misstatement based on any statement in this agreement.
27.4 Nothing in this clause shall limit or exclude any liability for fraud.
28. Governing law
This agreement and any dispute or claim arising out of or in connection with it or its subject matter or formation (including non-contractual disputes or claims) shall be governed by and construed in accordance with the law of England and Wales.
29. Jurisdiction
Each party irrevocably agrees that the courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim arising out of or in connection with this agreement or its subject matter or formation (including non-contractual disputes or claims).
This document has been executed as a deed and is delivered and takes effect on the date stated at the beginning of it.
Schedule 1 Services
Part 1. Basic Services
[LIST OF BASIC SERVICES]
Part 2. Additional Services
[LIST OF ADDITIONAL SERVICES]
Schedule 2 [BIM Documents] NOT USED
Part 3. BIM Model Production and Delivery Table

[BIM MODEL PRODUCTION AND DELIVERY TABLE]

Part 4. BIM Information Requirements

[BIM INFORMATION REQUIREMENTS]
Schedule 3 Fees and payment
Part 5. Fees
[FEE STRUCTURE FOR THE BASIC SERVICES]
1. Fee Structure
Part 6. Instalments
	Instalment date/milestone/key date
	Amount/percentage of the Basic Fee

	Completion of Stage 1
	100% of Stage 1 Fees 

	Completion of Stage 2
	100% of stage 2 fees

	Completion of Stage 3
	100% of Stage 3 fees

	Completion of Stage 4
	100% of stage 4 fees

	Completion of Stage 5
	100% of stage 5 fees


Part 7. Time charges
	Name
	Role/position
	Hourly rate
	Daily rate

	[NAME]
	[ROLE/POSITION]
	[HOURLY RATE]
	[DAILY RATE]


Part 8. Reimbursable expenses and disbursements
Reimbursable expenses and disbursements: The Client shall reimburse the following expenses in addition to the Fee in accordance with clause 8.3:
Schedule 4 Personnel
Part 9. Key personnel
	Name
	Role/position

	[NAME]
	[ROLE/POSITION]


Part 10. Client's Representative
[NAME AND CONTACT DETAILS]
Part 11. [Consultant's Representative]
[NAME AND CONTACT DETAILS]
Schedule 5 Third party agreements
This relates to clause 3.2 (g)
Schedule 6 Professional team
	Name
	Role

	[MEMBER OF PROFESSIONAL TEAM'S NAME]
	[MEMBER OF PROFESSIONAL TEAM'S ROLE]


 Prevention of bribery

DEFINITIONS

Bribery Act: the Bribery Act 2010 and any subordinate legislation made under that Act from time to time together with any guidance or codes of practice issued by the relevant government department concerning the legislation.

Default: any breach of the obligations of the relevant Party (including abandonment of this Agreement in breach of its terms, repudiatory breach or breach of a fundamental term) or any other default, act, omission, negligence or statement

(a) in the case of the Client, of its employees, servants, agents; or

(b) in the case of the Consultant, of its Sub-Contractors or any Supplier's Personnel, in connection with or in relation to the subject matter of this Agreement and in respect of which such Party is liable to the other.

Effective Date: the date on which this Agreement is signed by both Parties

Prohibited Act: the following constitute Prohibited Acts:

(a) to directly or indirectly offer, promise or give any person working for or engaged by the Client a financial or other advantage to:

(i) induce that person to perform improperly a relevant function or activity; or

(ii) reward that person for improper performance of a relevant function or activity;

(b) to directly or indirectly request, agree to receive or accept any financial or other advantage as an inducement or a reward for improper performance of a relevant function or activity in connection with this Agreement;

(c) committing any offence:

(i) under the Bribery Act 2010 (or any legislation repealed or revoked by such Act);

(ii) under legislation or common law concerning fraudulent acts;

(iii) defrauding, attempting to defraud or conspiring to defraud the Client.

(d) any activity, practice or conduct which would constitute one of the offences listed under (c) above if such activity, practice or conduct had been carried out in the UK.

Services: the services to be delivered by or on behalf of the Consultant under this agreement.

Sub-Contract: any contract or agreement, or proposed contract or agreement between the Consultant and any third party whereby that third party agrees to provide to the Consultant the Services or any part of the Services, or facilities or services necessary for the provision of the Services or any part of the Services, or necessary for the management, direction or control of the Services or any part of the Services.

Sub-Contractor: the third parties that enter into a Sub-Contract with the Consultant.

Supplier's Personnel: all employees, staff, other workers, agents and consultants of the Consultant and of any Sub-Contractors who are engaged in the provision of the Services from time to time.

1. PREVENTION OF FRAUD AND BRIBERY

1.1 the Consultant represents and warrants that neither it, nor to the best of its knowledge any Supplier's Personnel, have at any time prior to the Effective Date:

(a) committed a Prohibited Act or been formally notified that it is subject to an investigation or prosecution which relates to an alleged Prohibited Act; and/or

(b) been listed by any government department or agency as being debarred, suspended, proposed for suspension or debarment, or otherwise ineligible for participation in government procurement programmes or contracts on the grounds of a Prohibited Act.

1.2 the Consultant shall not during the term of this Agreement:

(a) commit a Prohibited Act; and/or

(b) do or suffer anything to be done which would cause the Client or any of the Client's employees, consultants, contractors, sub-contractors or agents to contravene any of the Bribery Act or otherwise incur any liability in relation to the Bribery Act.

1.3 the Consultant shall during the term of this Agreement:

(a) establish, maintain and enforce, and require that its Sub-contractors establish, maintain and enforce, policies and procedures which are adequate to ensure compliance with the Bribery Act and prevent the occurrence of a Prohibited Act; and

(b) keep appropriate records of its compliance with its obligations under Clause 1.3(a) and make such records available to the Client on request.

1.4 the Consultant shall immediately notify the Client in writing if it becomes aware of any breach of Clause 1.1 and/or 1.2, or has reason to believe that it has or any of the Consultant's Personnel have:

(a) been subject to an investigation or prosecution which relates to an alleged Prohibited Act;

(b) been listed by any government department or agency as being debarred, suspended, proposed for suspension or debarment, or otherwise ineligible for participation in government procurement programmes or contracts on the grounds of a Prohibited Act; and/or

(c) received a request or demand for any undue financial or other advantage of any kind in connection with the performance of this Agreement or otherwise suspects that any person or Party directly or indirectly connected with this Agreement has committed or attempted to commit a Prohibited Act.

1.5 If the Consultant makes a notification to the Client pursuant to Clause 1.4, the Consultant shall respond promptly to the Client's enquiries, co-operate with any investigation, and allow the Client to audit any books, records and/or any other relevant documentation in accordance with its audit obligations.

1.6 If the Consultant is in Default under Clauses 1.1 and/or 1.2, the Client may by notice:

(a) require the Consultant to remove from performance of this Agreement any Supplier's Personnel whose acts or omissions have caused the Default; or

(b) immediately terminate this Agreement.

1.7 Any notice served by the Client under Clause 1.6 shall specify the nature of the Prohibited Act, the identity of the Party who the Client believes has committed the Prohibited Act and the action that the Client has elected to take (including, where relevant, the date on which this Agreement shall terminate).

	Executed as a deed by [NAME OF CLIENT] acting by [NAME OF FIRST DIRECTOR], a director and [NAME OF SECOND DIRECTOR OR SECRETARY], [a director OR its secretary]
	.......................................
[SIGNATURE OF FIRST DIRECTOR]
Director
.......................................
[SIGNATURE OF SECOND DIRECTOR OR SECRETARY]
[Director OR Secretary]

	OR

	

	Executed as a deed by [NAME OF CLIENT] acting by [NAME OF DIRECTOR], a director, in the presence of:
.......................................
[SIGNATURE OF WITNESS]
[NAME, ADDRESS [AND OCCUPATION] OF WITNESS]
 
	.......................................
[SIGNATURE OF DIRECTOR]
Director
 

	Executed as a deed by [NAME OF CONSULTANT] acting by [NAME OF FIRST DIRECTOR], a director and [NAME OF SECOND DIRECTOR OR SECRETARY], [a director OR its secretary]
	.......................................
[SIGNATURE OF FIRST DIRECTOR]
Director
.......................................
[SIGNATURE OF SECOND DIRECTOR OR SECRETARY]
[Director OR Secretary]

	OR

	

	Executed as a deed by [NAME OF CONSULTANT] acting by [NAME OF DIRECTOR], a director, in the presence of:
.......................................
[SIGNATURE OF WITNESS]
[NAME, ADDRESS [AND OCCUPATION] OF WITNESS]
 
	.......................................
[SIGNATURE OF DIRECTOR]
Director
 


