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HOTEL DEVELOPMENT AGREEMENT 
 

by and among 
 

THE CITY OF MIDLOTHIAN, TEXAS, a 
municipal corporation 

 
and 

 
MIDLOTHIAN COMMUNITY DEVELOPMENT CORPORATION, 

a Texas nonprofit corporation 
 

and 
 

GATEHOUSE MIDLOTHIAN OWNERSHIP, LLC, 
a Texas limited liability company 

 
and 

 
GATEHOUSE MIDLOTHIAN DEVELOPMENT, LLC,  

a Texas limited liability company 
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HOTEL DEVELOPMENT AGREEMENT 

This Hotel Development Agreement (this “Agreement”) is entered into by and among 
THE CITY OF MIDLOTHIAN, TEXAS, a municipal corporation organized and existing 
pursuant to the laws of the State of Texas (the “City”); MIDLOTHIAN COMMUNITY 
DEVELOPMENT CORPORATION, a Texas nonprofit corporation (“MCDC”); GATEHOUSE 
MIDLOTHIAN OWNERSHIP, LLC, a Texas limited liability company (“Owner”); and 
GATEHOUSE MIDLOTHIAN DEVELOPMENT, LLC, a Texas limited liability company 
(“Developer”). 

R E C I T A L S 

A. MCDC is the owner of approximately one and eighty-three one-hundreds (1.83) acres 
of real property at the location shown on the conceptual site plan that is attached as Exhibit “A” to 
the (the “Hotel Site”).  

B. Owner desires to acquire the Hotel Site from MCDC and to engage Developer to 
construct thereon the Hotel, as more particularly described herein. 

C. MCDC is agreeable to making a Mezzanine Loan to Owner to provide funds for the 
development of a Hotel on the terms described herein. 

THEREFORE, pursuant to the authority granted to the City under the Laws, and in 
consideration of the foregoing recitals and the mutual covenants and promises of the City, 
MCDC, Owner, and Developer set forth in this Agreement, and for other good and valuable 
consideration, the receipt and sufficiency of which are hereby acknowledged, the City, MCDC, 
Owner, and Developer hereby agree as follows: 

AGREEMENT 

ARTICLE I 
 

DEFINITIONS AND OTHER PROVISIONS 

1.1 Defined Terms. 

“Adoption Date” means the date upon which the City Council adopted the Authorizing 
Resolution authorizing and approving this Agreement. 

“Affiliate” means any Person directly or indirectly Controlling, Controlled by or under Common 
Control with Owner or Developer. 

“Agreement” shall mean this Hotel Development Agreement, by and between the City, 
MCDC, Owner, and Developer. 

“Applicable Rate” means the one (1) month LIBOR rate plus 400 basis points.  

“Approval” shall have the meaning set forth in Section 11.2 hereof.  
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“Approved Budget” means a budget showing all Hotel Development Costs by line item 
category, approved in form and substance by the City Parties. 

“Approved Franchisor” means Marriott International, Inc. 

“Approved Plans” means 100% construction drawings for the construction of the Hotel 
Project, approved in form and substance by the City Parties. 

“Assumption Agreement” shall have the meaning set forth in Section 6.2.3. 

“Authorizing Resolution” means Resolution No. ____________, enacted by the City Council 
on _____________, authorizing and approving this Agreement and any related agreements and 
authorizing the City Manager to execute this Agreement on behalf of the City. 

“City” shall have the meaning set forth in the introductory paragraph of this Agreement. 

“City Approvals” means permits or approvals required under City Regulations in order to 
develop, use and operate the Hotel Complex. 

“City Council” means the City Council of the City or its designee. 

“City Development Fees” means fees or assessments charged or required by the City in 
connection with any City Approval: (a) to defray, offset or otherwise cover the cost of public 
services, improvements or facilities; or (b) that are imposed for a public purpose. “City 
Development Fees” shall include, without limitation, impact fees, for roads, water, and waste water 
facilities, and meter fees, but shall exclude building permit fees for the Hotel Complex. 

“City Parties” collectively means the City and MCDC. 

“City Regulations” means the Zoning Ordinance and all other ordinances, resolutions, codes, 
rules, regulations and policies of the City Parties in effect as of the time in question. 

“City Review Delays” means: (a) with respect to the review by the City of plans for the Site 
Work submitted by Developer and the issuance by the City of the Site Work Permit (i) the amount 
of calendar days beyond a period of ten (10) business days for the City to review and provide 
corrections to Developer on the initial set of 100% civil plans for the Site Work for the Hotel Site 
submitted by Developer to the City, and (ii) the amount of calendar days beyond a period of five (5) 
business days for the City to issue the Site Work Permit after the City has approved the 100% civil 
plans for the Site Work for the Hotel Site, and the Developer has paid all City fees required for the 
issuance of the Site Work Permit; and (b) with respect to the review by the City of schematic, design 
development and construction plans (conceptual plans have already been approved) for the 
Construction Work submitted by Developer and the issuance by the City of the Construction Permit 
(i) the amount of calendar days beyond a period of fifteen (15) business days for the City to review 
and provide corrections to Developer on the initial set, or a period of five (5) business days for the 
City to review and provide corrections to Developer on any corrected or resubmitted set, of 100% 
schematic, design development or construction working drawings for the Construction Work for the 
Hotel Complex submitted by Developer to the City, and (ii) the amount of calendar days beyond a 
period of five (5) business days for the City to approve the schematic or design development plans 
after the City has approved 100% schematic or design development plans, as applicable, or, with 
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respect to the construction working drawings, to issue the Construction Permit after the City has 
approved 100% construction working drawings for the Construction Work for the Hotel Complex 
and, for the construction working drawings, the Developer has paid all City fees required for the 
issuance of the Construction Permit.  For the purposes of subclauses (i) and (ii) of clauses (a) and 
(b), the date of submittal of the applicable plans by the Developer shall not be considered in the 
number of days that the City is allowed for review and correction. 

“Collateral Assignment” shall have the meaning set forth in Section 8.5 hereof. 

“Common Control” means that two Persons are both Controlled by the same Person. 

“Conceptual Site Plan” means the site plan for the development of the Project Site attached 
hereto as Exhibit “A” and made a part hereof. 

“Construction Contract” means a contract or contracts between Owner or its Affiliate and a 
Licensed Contractor for the performance of the Construction Work and the Site Work for the Hotel 
Complex in accordance with the Construction Permits, and any amendment to such contracts to 
include any change orders, in form and in substance approved by the City Parties. 

“Construction Costs” means amounts earned by and payable to the Licensed Contractor 
pursuant to the Construction Contract between the Owner or its Affiliates and a Licensed Contractor 
for the performance of the Construction Work. 

“Construction Loan” means the construction loan referenced in subpart (c) of the definition 
of “Site Transfer Conditions”. 

“Construction Payment Bond” means a payment and performance bond or bonds provided 
by the Licensed Contractor under the Construction Contract, in an amount equal to One hundred ten 
percent (110%) of the contract sum due under the Construction Contract, that:  (a) has been duly 
issued by a surety licensed to do business in the State of Texas; (b) names Owner, Developer, 
MCDC and the City as joint obligees; and (c) that insures (i) the payment of the contract sum due 
under the Construction Contract and the performance by the Licensed Contractor under the 
Construction Contract. 

“Construction Permits” means a building permit or permits issued by the City for all or any 
part of the Site Work or Construction Work for the Hotel Complex. 

“Construction Work” means the construction of all foundations and vertical buildings, 
structures and other improvements required to be constructed as part of the Hotel Complex. 

“Control” means the ownership (direct or indirect) by one Person of an interest in the profits 
and capital and the right to manage and control the day to day affairs of another Person. The term 
“Control” includes any grammatical variation thereof, including “Controlled” and “Controlling”. 

“Developer” means Gatehouse Midlothian Development, LLC, a Texas limited liability 
company.  The term “Developer” shall also refer to any Transferees of Developer, as the context 
may require, including for this purpose, any Affiliates of Developer. 

“Developer Parties” means collectively Owner and Developer. 
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“Event of Default” shall have the meaning set forth in Section 7.1.  

“Exactions” collectively means any sewer, water, roadway and other mitigation measures or 
requirements, including without limitation, any additional on-site or offsite public improvements, 
that are required or imposed by the City or the Owner, Developer, or their Affiliates as a condition 
or requirement of the issuance or approval by the City of any City Approvals for the Hotel Complex.  
The term “Exactions” does not include any City Development Fees which are charged to Developer 
in connection with the development of the Hotel Complex. 

“Extended Stay Hotel” means a hotel in which most of the guest rooms are designed for 
extended stays by business travelers of one week or more and include amenities for such extended 
stays, such as complete kitchens and separate living and sleeping areas. 

“Force Majeure” collectively means a delay in performance caused by: (a) war, terrorist acts, 
insurrection, strikes or other labor disturbances, walk-outs, riots, floods, earthquakes, fires, 
casualties, or acts of God; (b) days lost in whole or in part due to or resulting from rain or adverse 
weather conditions that are in excess of the average number of days lost in whole or in part due to or 
resulting from rain or adverse weather conditions in the Dallas metropolitan area during the 
comparable period in the ten (10) years immediately prior to the Effective Date of this Agreement as 
set forth on Exhibit “B” attached hereto and also to be attached to the Construction Contract; (c) the 
enactment of Laws that prevent, delay or preclude compliance ·by a Party with any material 
provision of this Agreement; (d) litigation relating to the Hotel Complex or the Hotel Site brought 
by Persons other than a Party, or Affiliate of a Party that impairs or delays (i) the construction of the 
Hotel Complex or (ii) obtaining any City Approvals required for the Hotel Complex; and (e) the 
failure by any Governmental Agency to issue any Government Agency Approval required for the 
development, construction, operation, occupancy or use of the Hotel Complex if Developer has 
submitted a completed application eligible for approval, or any portion thereof; and (f) City Review 
Delays. 

“Franchise Agreement” shall mean an executed franchise agreement between Owner and the 
Franchisor, in form and substance approved by the City Parties. 

“Franchise Termination Payment” means a sum equal to the product of dividing (i) the 
Imputed Hotel Incentive, by (ii) one hundred eighty (180). 

 “Franchisor” means a company which engages in the lodging business and which grants to a 
developer or owner of a hotel the right and license to own and operate the hotel in the name of the 
hotel brand registered by the Franchisor pursuant to a Franchise Agreement between the Owner and 
the Franchisor. 

“GAAP” means Generally Accepted Accounting Principles. 

“Governmental Agencies” means all governmental or quasi-governmental agencies (such as 
public utilities) having jurisdiction over, or the authority to regulate development of, the Hotel 
Complex.  As used in this Agreement; however, the term “Governmental Agencies” does not 
include the City Parties or any of the departments of the City. 
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“Governmental Agency Approvals” means all permits and approvals required by 
Governmental Agencies under Governmental Agency Regulations for construction, development, 
operation, use or occupancy of the Hotel Complex. 

“Governmental Agency Regulations” mean the Laws, ordinances, resolutions, codes, rules, 
regulations and official policies of Governmental Agencies in effect as of the time in question. 

“Hotel” and “Hotel Complex” shall have the meaning set forth in Sections 2.1 and 2.2.  

“Hotel Development Costs” means all hard and soft costs in connection with the design and 
construction of the Hotel Complex, including but not limited to, the cost of installation of FF&E and 
OSE, Governmental Agency Approvals, Exactions, Standard Development Fees, franchise fees, 
development fees to Developer, debt service, insurance, and reserves for operating shortfalls, all as 
set forth in the Approved Budget.  

“Hotel Management Agreement” means an agreement with Aimbridge Hospitality for 
management of operations of the Hotel, in form and substance acceptable to the City Parties. 

“Hotel Owner’s Policy” shall have the meaning set forth in Section 1.4.2. 

“Hotel Site” means the site, consisting of approximately one and eighty-three one-hundreds 
(1.83) acres, at the location shown on the Conceptual Site Plan. 

“Hotel Site Transfer Date” shall have the meaning set forth in Section 1.4.1. 

“Imputed Hotel Incentive” means $628,897.00. 

“Intercreditor Agreement” means an agreement between Citizens National Bank of Texas or 
such replacement bank as is holding the senior mortgage on the Hotel Site acceptable to the City 
Parties. 

 “Laws” means the Constitution and laws of the State, the United States, and any codes, 
statutes, regulations, or executive mandates thereunder, and any court decision, State or federal, 
thereunder. 

“Licensed Contractor” means UEB or such other contractor that is licensed by the State of 
Texas to perform the type of work for which it has been retained by Owner or Developer or 
Developer’s Affiliate in accordance with this Agreement. 

“Mandatory Franchise Period” means the period commencing on the issuance of the 
certificate of occupancy for the Hotel Complex and continuing for a period of fifteen (15) years 
thereafter. 

“MCDC” shall have the meaning set forth in the introductory paragraph of this Agreement. 

“Mezzanine Loan” means a loan to be made by MCDC to the Owner as further provided in 
Article V herein. 
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“Mezzanine Loan Advances” means the aggregate sum of the advances made by MCDC to 
Owner pursuant to the Mezzanine Loan. 

“Mortgage” means: (a) a mortgage or deed of trust, or other similar transaction, in which 
Owner conveys or pledges a security of its interest in the Hotel Project, or a portion thereof, or 
interest therein, or any buildings or improvements thereon for the purpose of (i) financing the 
acquisition of the Hotel Site and the development of the Hotel Complex, or any portion thereof, (ii) 
refinancing any of the foregoing, or (iii) obtaining financing proceeds by encumbering the Hotel 
Complex or a portion thereof; or (b) a sale and leaseback arrangement, in which Owner sells and 
leases back concurrently therewith its interest in the Hotel Complex, or a portion thereof, or interest 
therein, or improvements thereon for the purpose of (i) financing the acquisition of the Hotel 
Complex, or the development of the Hotel Complex, or any portion thereof, (ii) refinancing any of 
the foregoing, or (iii) obtaining financing proceeds by encumbering the Hotel Complex or a portion 
thereof; or (c) a leasehold mortgage or deed of trust, or similar transaction, in which an Affiliate 
Ground Lessee conveys or pledges a security interest in an Affiliate Ground Lease and/or in the 
Hotel Project or portions thereof which is the subject of the Affiliate Ground Lease, for the purpose 
of (i) financing the development of Hotel Complex, or (ii) refinancing the foregoing. 

“Mortgagee” means: (a) the holder of the beneficial interest under a Mortgage; (b) the lessor 
under a sale and leaseback Mortgage; and (c) any successors, assigns and designees of the 
foregoing. 

“Notice of Default” shall have the meaning set forth in Section 7.1.  

“Notices” shall have the meaning set forth in Section 10.1 hereof.  

“Notice Request” shall have the meaning set forth in Section 8.3 hereof.  

“Official Records” means the official records of Ellis County, Texas. 

“Owner” means Gatehouse Midlothian Ownership, LLC, a Texas limited liability company. 

“Parties” collectively means the City, MCDC, Owner and Developer (or Owner’s 
Transferees, as applicable, determined as of the time in question). 

“Person” means an individual, partnership, firm, association, corporation, trust, 
governmental agency, administrative tribunal or other form of business or legal entity. 

“Planning Commission” means the Planning and Zoning Commission of the City. 

“Project Architect” shall mean BOKA Powell. 

“Replacement Franchisor” means a Franchisor selected by Owner with which Owner enters 
into a Franchise Agreement for the Hotel following any termination of the Franchise Agreement 
with the Approved Franchisor. 

“Required Commencement Date” means date which is the later of (i) January 1, 2015, or 
(ii) 30 days after the Required Site Transfer Date, which date shall be subject to extension due to 
delays caused by Force Majeure events. 
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“Required Completion Date” means 390 days after the Required Site Transfer Date, which 
date shall be subject to extension due to delays caused by Force Majeure events. 

“Required Site Transfer Date” means December 1, 2014, which date shall be subject to 
extension due to delays caused by Force Majeure events. 

“Senior Loan” shall mean the loan described in clause (c) of the definition of “Site Transfer 
Conditions.” 

“Site Transfer Conditions” collectively means all of the following conditions: (a) Developer 
has delivered to the City and MCDC an executed Construction Contract for the construction of the 
Hotel Complex; (b) Developer has delivered to the City and MCDC a copy of the duly issued 
Construction Payment Bond for the construction of the Hotel Complex; (c) the Developer Parties 
have delivered to the City Parties a fully executed Construction Loan Agreement from Citizens 
National Bank of Texas (or a replacement bank reasonably acceptable to Owner and City) 
committing to fund an amount which equals all of the Hotel Development Costs not to be covered 
by advances on the Mezzanine Loan (the “Construction Loan”), with an interest rate not to exceed 
4.25% per annum, payable in equal monthly payments based on a 30-year amortization with a 20-
year balloon; (d) the Intercreditor Agreement has been delivered to the City Parties; (e) the 
Franchise Agreement has been delivered to the City Parties; (f) an acceptable comfort letter 
(attached hereto as Exhibit “C” is a form acceptable to City Parties) from the franchisor under the 
Franchise Agreement has been delivered to the City Parties; (g) the Approved Budget has been 
delivered to the City Parties; (h) the City Parties have received the Hotel Management Agreement; 
(i) the Approved Plans for the Site Work have been received by the City Parties; and (j) the 
Developer Parties have demonstrated to the City Parties, through budgeted reserves, coverage of 
anticipated operating net revenue shortfalls for the first two-years of operation of the Hotel. 

“Site Work” means: (a) the grading of the Hotel Site; (b) the installation of underground 
utilities and drainage required for the Hotel Site; and (c) the installation of paving on the Hotel Site. 

“Site Work Permit” means a permit issued by the City for the performance of the Site Work 
on the Hotel Site. 

“Standard Development Fees” means the City Development Fees, based upon the amounts 
and rates listed on Exhibit “D” of this Agreement, which constitute the City’s projection of the 
aggregate City Development Fees that will be imposed by the City in connection with the 
acquisition of the Hotel Complex by Owner and the construction and development of the Hotel 
Complex. 

“State” means the State of Texas and any department or agency acting on behalf of the State. 

“Substantially Complete” or “Substantial Completion” means the stage in the progress of the 
construction of the Hotel Complex where the work is sufficiently complete in accordance with the 
Construction Contract so that the Hotel Complex can be occupied and utilized for its intended use. 

“Term” means the term of this Agreement, as determined pursuant to Article III below, 
unless sooner Terminated as provided in this Agreement. 
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“Terminate” means the expiration of the Term of this Agreement, whether by the passage of 
time or by any earlier occurrence pursuant to any provision of this Agreement.  The term 
“Terminate” includes any grammatical variant thereof, including “Termination” or “Terminated”. 

“Title Company” means Ellis County Abstract Company, as agent for Safeco Land Title 
Company. 

“Transfer” means the sale, assignment, or other transfer by the Developer Parties of this 
Agreement, or any right, duty or obligation of the Developer Parties in the Hotel Site, including by 
foreclosure, trustee sale, or deed in lieu of foreclosure, under a Mortgage and including the granting 
of any Mortgage except the Senior Mortgage or a Mortgage given to refinance the principal balance 
thereof with no increase in the principal amount of indebtedness, but excluding: (a) a dedication of  
any portion of the Hotel Project to the City or a Governmental Agency; (b) a Mortgage; (c) leases, 
subleases, licenses and operating agreements entered into by Owner for occupancy of space in the 
Hotel Project (together with any appurtenant tenant rights and controls customarily included in such 
leases or subleases), and any assignment or transfer of any such lease, sublease, license or operating 
agreement by either party thereto; and (d) any Collateral Assignment of this Agreement to a 
Mortgagee. 

“Transferee” means the Person to whom a Transfer is affected. 

“Variances” shall have the meaning set forth in Section 2.10. 

“Zoning Ordinance” means the City’s adopted zoning ordinance. 

1.2 Acknowledgement of Approved Franchisor. 

The City has approved Marriott International, Inc. as an Approved Franchisor for a 
Courtyard by Marriott® Hotel.  The hotel shall include those services and amenities generally 
offered by three-star hotels in the United States; however it shall not include an Extended Stay 
Hotel.  The City Parties acknowledge that neither Approved Franchisor nor its Affiliates:  (a) 
will own the Hotel; (b) are a party to this Agreement; or (c) have provided or reviewed or are 
responsible for, any disclosures or other information set forth in this Agreement.  It is anticipated that 
payment of the franchise fees and other payments to the Franchisor shall be prior and superior to 
any lien securing payment of the Construction Loan. 

1.3 Subdivision. 

Prior to the Hotel Site Transfer Date, the Developer Parties shall apply for and obtain all 
approvals from the City and any other Governmental Agencies that are required under applicable 
Laws and City Regulations to subdivide the Hotel Site as a separately platted lot.  Owner, 
Developer and the City Parties shall cooperate with the City in the processing and approval of 
the applications under this Section 1.3.   

1.4 Transfer of Hotel Site. 

1.4.1 Provided Owner and Developer have satisfied all of the Site Transfer 
Conditions for the Hotel Site, then on (i) the Required Site Transfer Date, or (ii) such other date 
that may be mutually agreed upon by the City and Owner (the “Hotel Site Transfer Date”), the City 
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shall transfer fee simple title to the Hotel Site to Owner for the total purchase price of One Dollar 
($1.00).  The deed transferring title to the Hotel Site shall contain a right of reverter (which shall be 
subordinate to the Construction Loan) as further described in Section 2.3.2. 

1.4.2 On the Hotel Site Transfer Date, the City shall cause the Title Company to 
issue to the Owner a TLTA Form T-1 Owner Policy of Title Insurance insuring title to the Hotel 
Site, which lists only the exceptions listed on Exhibit “E” of this Agreement.  Owner and 
Developer shall be responsible for the premium for the Hotel Owner’s Policy and any escrow 
costs in connection with the transfer of the Hotel Site to Owner. 

1.4.3 Owner shall be liable for the payment of any prorated property taxes 
caused by Owner’s acquisition or use of the Hotel Site.   

1.5 Failure to Purchase Hotel Site. 

1.5.1 If on or prior to the Required Site Transfer Date the Developer Parties 
either (i) fail to satisfy all of the Site Transfer Conditions, or (ii) otherwise fails to purchase the 
Hotel Site, and Owner fails to cure such failure within thirty (30) days following the Required Site 
Transfer Date, then the City Parties may elect to Terminate this Agreement, effective upon written 
notice to Owner and Developer.  

1.5.2 In the event that this Agreement is Terminated pursuant to Section 1.5.1: (a) 
neither the City Parties nor the Developer Parties shall have any rights or obligations under this 
Agreement nor any other agreements executed in connection herewith; provided, however, MCDC 
shall be obligated to fund solely to the extent of eligible advances on the Mezzanine Loan all Hotel 
Development Costs incurred by Owner prior to the Termination (with the exception of any unpaid 
fees due to Developer) and Owner shall provide MCDC its draws for same within thirty (30) days 
following Termination; (b) Owner shall have no further right to purchase the Hotel Site; (d) Owner 
and Developer shall have no further right or obligation to develop the Hotel Complex on the Hotel 
Site; and (e) the City Parties shall be free to negotiate with third parties for the development of a 
hotel on the Hotel Site. 

ARTICLE II 
 

GENERAL DEVELOPMENT STANDARDS & REQUIREMENTS 

2.1 Project Development. 

Developer shall have the right and obligation to develop the Hotel Complex in accordance 
with the terms and conditions of this Agreement and the City Parties shall have the right to control 
(i.e., approve of) the development of the Hotel Complex in accordance with the provisions of this 
Agreement.  The Hotel Complex shall include:  (a) the Hotel Site; (b) Hotel and all buildings and 
structures ancillary thereto; and (c) the internal common areas, pedestrian walkways, parking and 
core infrastructure for the Hotel Site.  

2.2 Hotel. 

Subject to the terms and conditions of this Agreement, a hotel shall be developed on the 
Hotel Site (the “Hotel”), in accordance with the Approved Plans.  The Hotel shall be a three-star 
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hotel consisting of a minimum of 102 guest rooms and related amenities and space for providing 
the services necessary to meet the operational requirements of the Franchise Agreement.  The Hotel 
shall be open to the public and shall serve the business community and citizens of the City and 
visitors to the City and adjacent communities. The Hotel shall be constructed and developed in 
accordance with the standards required under the City Regulations and the Franchise Agreement.   

2.3 Commencement and Continuation of Construction. 

2.3.1 If the Owner purchases the Hotel Site, the Developer Parties shall be 
required to obtain a Construction Permit for the initiation of construction of the Hotel Complex and 
to commence the Site Work no later than the Required Commencement Date. 

2.3.2 Subject to Force Majeure, if (i) Owner purchases the Hotel Site but the 
Developer Parties fail to satisfy the requirement of Section 2.3.1 above by the Required 
Commencement Date or fails to meet any of the construction milestones set forth on Exhibit “F” 
hereto, or ceases progress of the Site Work or Construction Work for fifteen (15) Business Days or 
more within any 45-day period, and (ii) the Developer Parties fail to cure such failure within sixty 
(60) days following written notice from the City Parties, then the City Parties, acting through the 
City, shall have the option to Terminate this Agreement, in which case:  (a)  the City may exercise 
the right of reverter contained in the deed conveying the Hotel Site to Owner; and (b) the City and 
MCDC shall have the rights and remedies set forth in Section 7.2.2. 

2.3.3 In the event that this Agreement is Terminated pursuant to Section 2.3.2, (a) 
neither the City Parties nor the Developer Parties shall have any rights or obligations under this 
Agreement nor any other agreements executed in connection herewith; provided, however, MCDC 
shall be obligated to fund all Hotel Development Costs incurred by Owner prior to the Termination  
(with the exception of any unpaid fees due to Developer) and Owner shall provide MCDC its draws 
for same within thirty (30) days following Termination; (b) Owner shall have no further right to 
purchase the Hotel Site; (c) Developer shall have no further right or obligation to develop the Hotel 
Complex on the Hotel Site; and (d) the City Parties shall be free to negotiate with third parties for 
the development of a hotel on the Hotel Site. 

2.4 Completion of Hotel Complex. 

2.4.1 Developer agrees to Substantially Complete the Hotel Complex, on or 
prior to the Required Completion Date, subject to delays caused by Force Majeure events. 

2.4.2 The Construction Contract with the Licensed Contractor shall provide that, if 
Licensed Contractor fails to achieve Substantial Completion of the Hotel Complex by the 
Required Completion Date), subject to Force Majeure, Licensed Constructor shall pay liquidated 
damages to the City at a rate of Seven Hundred Fifty Dollars ($750.00) per day for each day after 
the Required Completion Date until the earlier to occur of the date on which: (i) the Hotel 
Complex is Substantially Completed; or (ii) this Agreement is terminated by the City Parties 
pursuant to Section 2.4.3. 

2.4.3 If Developer fails to achieve Substantial Completion within one (1) year 
after the Required Completion Date, the City Parties, acting through the City, shall have the right to 
Terminate this Agreement.  If the City Parties Terminate this Agreement pursuant to this Section 
2.4.3, the following shall apply: 
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(a) the Mezzanine Loan shall be accelerated and shall be due and payable 
in full; 

(b) Owner shall not be entitled to any further advances under the 
Mezzanine Loan; 

(c) The City Parties may exercise the right of reverter in the deed 
conveying the hotel site to Owner; and 

(d) The City Parties may terminate all City Incentives described in 
Section 2.13.  

2.5 Design Criteria.  The Hotel Complex shall comply with the Approved Plans and all 
design criteria established in or pursuant to the City Regulations, subject to any amendments or 
variance thereto reasonably approved by the City.  The City shall to the extent it can do so 
without violating City Regulations, reasonably consider and approve any modifications to such 
design criteria requested by the Approved Franchisor or a Replacement Franchisor, provided that:  
(a) if such modifications are requested in order to comply with the design standards then utilized by 
the Approved Franchisor or the Replacement Franchisor, as applicable, a copy of which shall be 
provided by the Developer Parties to the City Parties; and (b) such modifications shall not be 
incompatible with or reduce or diminish the quality standards in the design criteria established in or 
pursuant to the City Regulations. 

2.6 Review and Processing of City Approvals.  Subject to Section 11.2 hereof, t he City 
Approvals required for the construction and development of the Hotel Complex shall be issued 
pursuant to the requirements of the City Regulations and the standard procedures of the City.  The 
City Approvals covered under this Section 2.6 include building permits, green cards and 
certificates of occupancy. The City shall cooperate with Developer to facilitate prompt and 
timely review and processing of all applications for City Approvals, including the timely 
processing and checking of all maps, plans, permits, building plans, construction work, subdivision 
plats, and other plans relating to development of the Hotel Complex filed by Developer.  In 
connection with any City Approval, the City shall exercise its discretion or take action in a 
manner which complies with and is consistent with City Regulations,  applicable state or local law, 
and, to the extent not inconsistent therewith, this Agreement. 

2.7 Project Signage. 

Owner shall have the right to signage for the Hotel Complex that is permitted in the City 
Regulations. The City Parties will support the Developer Parties in securing approval from TxDOT 
and/or Lone Star Logo and Sign for logo and directional signage on Highway 67 and 287 for the 
benefit of the Developer Parties.  Notwithstanding the foregoing, Developer shall have the right to 
submit an alternative plan depicting Developer’s proposed signage for the Hotel Site (including, 
without  limitation, a proposed pylon sign with a video board, and proposed monument signs, 
building signs, directional signs and way finding signs) to the City Council for its review.  Upon 
approval by the City Council, such alternative sign plan shall govern the signage rights of Owner 
under this Agreement. 

2.8 Governmental Agency Approvals.  Developer shall apply for and pursue all 
required Governmental Agency Approvals from Governmental Agencies which are required 
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during the course of design, development, construction, use or occupancy of the Hotel Complex. 
Developer shall take such reasonable steps as are necessary to obtain all such Governmental 
Agency Approvals and shall bear all costs and expenses for obtaining such Governmental 
Agency Approvals (subject to the right of Owner to receive Mezzanine Loan Advances from 
MCDC). When and if obtained, copies of all such Governmental Agency Approvals shall be 
submitted to the City promptly by Developer.  Developer shall comply with, and shall cause the 
Hotel Complex to comply with, all Governmental Agency Regulations and Laws related to the 
development of the Hotel Complex. The City shall cooperate with Developer in such applications for 
Governmental Agency Approvals upon Developer’s written request for such cooperation. 

2.9 Exactions and City Development Fees.  The Developer Parties agree to construct 
and perform the Exactions and pay the City Development Fees that are imposed by the City in 
connection with the acquisition of the Hotel Site by Owner or the construction and development of 
the Hotel Complex by Developer.   

2.10 Variances.  Nothing in this Agreement is intended, should be construed or shall 
operate to preclude or otherwise impair the rights of the Developer Parties during the Term of this 
Agreement from applying to the City for a variance or exception under the City Regulations with 
respect to any proposed buildings and improvements in the Hotel Complex (collectively, the 
“Variances”) in accordance with the procedures applicable to Variances under the City 
Regulations then in effect. The City shall process, review and approve or disapprove any 
application for a Variance filed by Owner or Developer in accordance with such City 
Regulations. The approval by the City of an application by Owner or Developer for a Variance 
shall not require an amendment of this Agreement. 

2.11 Foundations and Concrete Structural Frame.  Upon approval by the City of full 
structural drawings for the Hotel Complex submitted by Developer, the City shall provide to 
Developer such approvals or permits as are necessary for Developer to commence construction of 
foundations and the concrete structural frame for the Hotel Complex. 

2.12 Affiliate Transactions.  The Developer Parties shall fully disclose, prior to approval 
of the Approved Budget by the City Parties, all Hotel Development Costs which constitute direct or 
indirect payments to be made by the Developer Parties to Affiliates, including but not limited to, 
development fees paid by Owner to Developer, prices in excess of those obtained from unaffiliated 
third parties on procurement contracts for goods or services, or otherwise.  No payments of Hotel 
Development Costs shall be made by the Developer Parties to Affiliates except as disclosed to the 
City Parties. 

2.13 City Incentives.  As set forth in the Approved Budget and in separate agreements 
executed by the City Parties, the City Parties and Midlothian Economic Development have agreed to 
provide, and will provide, the following economic incentives to the Owner: land contribution, 
waiver of fees for building permits for construction per the Approved Budget, construction sales tax, 
sales tax credit (2% of actual taxable sales generated for the first 8 years of operations), property tax 
credit (80% of City of Midlothian property taxes for the first 8 years of operations), Transient 
Occupancy Tax (7% of rooms revenue, rebate of 80% for the first 8 years of operations).  
Collectively, the “City Incentives,” the City Incentives with respect to sales tax, property tax, and 
transient occupancy taxes are subject to the terms and conditions of the specific separate agreements 
between the City Parties and the Developer Parties. 
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2.14 Developer Fees.  As set forth in the Approved Budget, the Developer shall be paid a 
development fee for services to be provided hereunder in an amount equal to $547,039, which 
represents 4% of the total development cost and which amounts have been or shall be paid as 
follows: $153,215 paid through July, 2014, and the balance in monthly installments over the 
remaining pre-development and development period of approximately 18 months.   

ARTICLE III 
 

TERM 

3.1 Term Commencement.  The rights, duties and obligations of the Parties hereunder 
shall be effective, and the Term shall commence, as of the Adoption Date.  Not later than five (5) 
business days after the Adoption Date, each of the City Parties shall execute and acknowledge 
this Agreement. 

3.2 Expiration of Term.  Unless sooner Terminated pursuant to the applicable 
provisions of this Agreement, the Term shall expire on December 31 of the calendar year in 
which the twentieth (20th) anniversary of the Adoption Date falls. 

ARTICLE IV 
 

HOTEL OPERATIONS 

The operation of the Hotel Complex shall comply with all criteria established in the City 
Regulations, subject to any amendments or Variances thereto reasonably approved by the City.  
Developer shall construct, and Owner shall continuously maintain and operate the Hotel in 
accordance with the standards in the Franchise Agreement and City Regulations.  

ARTICLE V 
 

MEZZANINE LOAN 

5.1 Loan Advances.  MCDC shall extend a loan to Owner in the amount of up to 
$4,000,000.00 to be advanced to pay Hotel Development Costs as they are actually incurred.  
Advances on such loan shall bear interest at a rate of two percent (2%) per annum until repaid and 
the entire principal amount of the loan shall be due and payable ten (10) years after the date hereof.  
The obligation of Owner to repay the note shall be represented by a promissory note executed by 
Owner and delivered to MCDC of even date herewith.   

5.2 Collateral.  Payment of such loan shall be secured by the following: 

(a) A first lien security interest on 100% of the membership interests in 
Owner to be evidenced by a security agreement executed by the owners of all of such 
interests (such security interest shall also secure any payment of the Imputed City Incentive 
and Franchise Termination Payment required herein); 

(b) A first lien security interest on all City Incentives, including but not 
limited to, the hotel occupancy tax, sales tax and ad valorem tax refunds or rebates 
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receivable by Owner from the City with regard to the Hotel Project under separate 
agreements between the City and Owner. 

5.3 Mandatory Prepayment.  Sixty-five percent (65%) of the monthly net cash flow 
available to Owner from the Hotel Project will be applied as a prepayment on the loan to MCDC, to 
be credited against the principal balance of the loan and not to interest. 

5.4 Procedures for Loan Advances.  The MCDC shall make advances on the loan as 
follows: 

5.4.1 Within thirty (30) days following written draw requests to MCDC, MCDC 
shall pay Owner for actual Hotel Development Costs incurred and, for actual hard construction 
costs, verified by the Project Architect as work in place on such draw request, less 10% retainage on 
Construction Costs reflected within such draw request, such retainage to be funded within thirty (30) 
days after final completion of the work under the Construction Contract. 

5.4.2 In the event that the time of the submittal by Owner of a draw request to 
MCDC there is an Event of Default on the part of the Developer Parties that remains uncured 
following written notice to the Developer Parties, then except as provided in Section 1.5.2 and 2.3.3 
hereof, MCDC shall not be required to make such advance until the default is cured.   

5.5 Contingent Interest.  Upon a Transfer to a Party other than a Developer Party or an 
Affiliate of a Developer Party, the Developer Parties shall pay to MCDC a profit participation in the 
amount of 70% of the net proceeds to the Developer Parties received upon such Transfer and 
remaining after payment of all closing costs, the Senior Loan and the Mezzanine Loan, limited to 
the amount of such payment that may be recovered by the City Parties without violation of Texas 
usury law.  For purposes hereof, net proceeds shall mean the gross proceeds reduced by customary 
and reasonable transactional costs payable to parties other than the Developer Parties or their 
Affiliates.  This provision shall survive expiration of the Term, payment of the Mezzanine Loan, and 
all Transfers to a Developer Party or an Affiliate of a Developer Party. 

ARTICLE VI 
 

TERMINATION; ASSIGNMENT 

6.1 Effect of Termination. 

6.1.1 Except as otherwise expressly provided in this Agreement:  (a) upon any 
Termination of this Agreement, each Party shall retain any and all of the respective benefits, 
including money or land, that each Party has received as of the date of Termination under or in 
connection with this Agreement; and (b) termination of this Agreement shall not (i) alter, impair or 
otherwise affect any City Approvals for the Hotel Complex that were issued by the City prior to the 
date of Termination, or (ii) prevent, impair or delay Developer from electing, in its sole discretion, 
to commence, perform or complete the construction of any buildings or improvements in the Hotel 
Complex or obtain any certificates of occupancy or similar approvals from the City for the use and 
occupancy of completed buildings or improvements in the Hotel Complex, that were authorized 
pursuant to City Approvals for such construction issued by the City prior to the date of Termination. 
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6.1.2 Nothing herein shall preclude the City, in its discretion, from taking any 
action authorized by Laws or City Regulations to prevent stop or correct any violation of Laws or 
City Regulations occurring before, during or after construction of the buildings and improvements 
in the Hotel Complex by Developer, or from exercising any rights under the Mezzanine Loan note 
and related documents. 

6.2 Assignment. 

6.2.1  City Parties.  The City Parties shall not have the right to assign, pledge, 
transfer or convey their respective rights, titles, interest, or obligations under this Agreement 
other than to another City Party. 

6.2.2 Developer.  Prior to the issuance of the certificate of occupancy for the 
Hotel Complex and payment in full of the Mezzanine Loan, the Developer Parties shall not have 
the right to assign their rights, titles, interests, or obligations under this Agreement to any third 
party, including an Affiliate of Owner and/or to Developer or Owner, without the prior written 
consent of the City and MCDC, which consent may be withheld in the City Parties’ sole discretion. 

Following the issuance of a certificate of occupancy for the Hotel Complex and payment in full of 
the Mezzanine Loan, and subject to the provisions of Section 5.5, Owner shall have the right to sell 
or assign all or any part of the Hotel Complex and the right to assign some or all of its rights, title 
and interests or obligations under the Agreement to any Person upon the delivery to the City Parties 
of a written Assumption Agreement, signed by the Owner and its Transferee, but without the 
consent or approval of the City Parties.  Any assignment by the Owner shall be subject to the 
provisions and restrictions of this Agreement. 

6.2.3 Assumption Agreement.  As a condition to any assignment by Owner 
pursuant to this Section 6.2, the Developer Parties shall deliver to the City Parties an executed and 
acknowledged assignment and assumption agreement (the “Assumption Agreement”) in recordable 
form.  Such Assumption Agreement shall include provisions regarding: (a) the rights and interest 
proposed to be Transferred to the proposed Transferee; (b) the obligations of the Developer 
Parties under this Agreement that the proposed Transferee will assume; and (c) the proposed 
Transferee’s acknowledgment that such Transferee has reviewed and agrees to be bound by this 
Agreement. The Assumption Agreement shall also include the name, form of entity, and address of 
the proposed Transferee.  The Assumption Agreement shall be recorded in the Official Records 
concurrently with the consummation of the Transfer. 

6.2.4 Mortgagee as Transferee.  The Senior Mortgage and any refinancing thereof 
that does not increase the principal amount of indebtedness, shall not constitute a Transfer. 

6.2.5 Effect of Transfer.  A Transferee shall become a Party to this Agreement 
only to the extent set forth in the Assumption Agreement delivered under Section 6.2.3. 

ARTICLE VII 
 

EVENTS OF DEFAULT; REMEDIES; ESTOPPEL CERTIFICATES 

7.1 Events of  Default. Any failure by a Party to perform any material term or 
provision of this Agreement (including but not limited to the failure of a Party to approve a 
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matter or take an action within the applicable time periods governing such performance under this 
Agreement) shall, subject to the provisions of this Agreement to the contrary, constitute an “Event  
of  Default”, if: (a) such defaulting Party does not cure such failure within ten (10) business 
days following delivery of a Notice (as hereinafter defined) of default from the other Party 
(“Notice of Default”), where such failure is of a nature that can be cured within such ten (10) 
business day period; or (b) where such failure is not of a nature which can be cured within such ten 
(10) business day period, the defaulting Party does not within such ten (10) business day period 
provide written notice to all other Parties of the time reasonably needed to cure and why such 
additional time is needed and commence substantial efforts to cure such failure, or thereafter does 
not within a reasonable time prosecute to completion with diligence and continuity the curing of 
such failure and cure such failure within a maximum of ninety (90) days. The failure to pay money 
shall not constitute a default allowing cure under clause (b) above. Any Notice of Default given 
hereunder shall specify in reasonable detail the nature of the failures in performance by the 
defaulting Party and the manner in which such failures of performance may be satisfactorily 
cured in accordance with the terms and conditions of this Agreement. 

7.2 General Remedies. 

7.2.1 Upon the occurrence of an Event of Default by the City Parties, the 
Developer Parties shall have the right, in addition to all other rights and remedies available under 
this Agreement, to: (a) bring any proceeding in the nature of specific performance, injunctive relief or 
mandamus; and/or (b) bring any action at law or in equity as may be permitted by Laws or this 
Agreement. 

7.2.2 Except as otherwise provided in this Agreement, upon the occurrence of an 
Event of Default by the Developer Parties, the City Parties shall have the right, in addition to all 
other rights and remedies available under this Agreement, to: (a) bring any proceeding in the nature 
of injunctive relief or mandamus; and/or (b) bring any action at law or in equity as may be 
permitted by Laws or this Agreement.  In addition to any other remedy provided in this 
Agreement, the City Parties shall be entitled to a lien on the Hotel Complex to the extent that any 
specific remedy provided for in this Agreement does not adequately compensate the City Parties 
for their damages related to an Event of Default on the part of Developer Parties, provided that 
any such lien shall be expressly subordinate to the Construction Loan and any Mortgage on the 
Hotel.  

7.2.3 The Developer Parties acknowledge and agree that:  (a) the City Parties shall 
have all governmental and sovereign immunities provided by Law and that no immunities are 
waived by entering into this Agreement; and (b) this Agreement is not a contract for goods and 
services under Chapter 271, Subchapter H of the Texas Local Government Code. 

7.3 Termination of Franchise Agreement with the Approved Franchisor. 

7.3.1 In the event that the Franchise Agreement with the Approved Franchisor is 
Terminated during the Mandatory Franchise Period, the following provisions shall apply: 

(a) If the Approved Franchisor Terminates the Franchise Agreement due 
to a default by the Developer Parties under the Franchise Agreement and Owner fails to 
enter into a new Franchise Agreement with a Replacement Franchisor approved by the City 
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within thirty (30) days thereafter, then on the first day of each calendar month during the 
period commencing on the expiration of the Hotel under the new Franchise Agreement with 
the Approved Replacement Franchisor begins, or (ii) the last day of the Mandatory Franchise 
Period, the Developer Parties shall pay to the City the Franchise Termination Payment.  The 
City shall not withhold, condition or delay its approval of the Replacement Franchisor if the 
Replacement Franchisor has a history, with respect to full service hotels, of being the hotel 
franchisor of primarily three-star hotels in the United States (pursuant to the hotel rating 
criteria and standards reasonably acceptable to the City). 

(b) If the Franchise Agreement is Terminated for any reason other than a 
Termination by the Approved Franchisor due to a default by Owner under the Franchise 
Agreement (including without limitation, if Franchisor ceases to exist as a separate brand 
name of hotel or if certain franchise locations, including the Hotel, are sold to a new 
franchisor), and (ii) Owner fails to exercise reasonable and diligent efforts to apply for and enter 
into a new Franchise Agreement with a Replacement Franchisor approved by the City within 
twelve (12) months thereafter, then Developer shall pay the Franchise Termination Payment 
to the City for each month during the period commencing on the expiration of that twelve 
(12) month period and concluding on the earlier of: (x) the date that the operation of the 
Hotel under the new Franchise Agreement with the approved Replacement Franchisor 
begins; or (y) the last day of the Mandatory Franchise Period.  The City shall not withhold, 
condition or delay its approval of the Replacement Franchisor if the Replacement 
Franchisor has a history of being the hotel franchisor of primarily three-star hotels in 
the United States (pursuant to hotel rating criteria and standards reasonably acceptable to the 
City). The types of hotels rated as three-star are Hyatt Place, Hilton Garden Inn, Hampton 
Inn, FourPoints, SpringHill Suites, and Fairfield Inn and Suites. 

7.4 Waiver; Remedies Cumulative.  Failure by a Party to insist upon the strict or 
timely performance of any of the provisions of this Agreement by the other Party, irrespective of the 
length of time for which such failure continues, shall not constitute a waiver of such Party’s right 
to demand strict compliance by such other Party in the future.  No waiver by a Party of any failure 
of performance, including an Event of Default, shall be effective or binding upon such Party 
unless made in writing by such Party, and no such waiver shall be implied from any omission 
by a Party to take any action with respect to such failure.  No express written waiver shall affect 
any other action or inaction, or cover any other period of time, other than any action or inaction 
and/or period of time specified in such express waiver.  One or more written waivers under any 
provision of this Agreement shall not be deemed to be a waiver of any subsequent action or 
inaction.  Nothing in this Agreement shall limit or waive any other right or remedy available to 
a Party to seek injunctive relief or other expedited judicial and/or administrative relief to prevent 
irreparable harm. 

7.5 Estoppel Certificate.  If required to facilitate refinancing of the Construction Loan or 
the Mezzanine Loan, any Party may, at any time, and from time to time, deliver written notice to 
another Party requesting such other Party to certify in writing:  (a) that this Agreement is in full 
force and effect and a binding obligation of the Parties; (b) that this Agreement has not been 
amended or modified either orally or in writing, and if so amended, identifying the amendments; 
(c) to the reasonable knowledge and belief of such other Party, that no Party has committed an 
Event of Default under this Agreement, or if an Event of Default has to such other Party’s 
knowledge occurred, to describe the nature of any such Event of Default; and (d) such other 
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certifications that may be reasonably requested by the other Party or a Mortgagee. A Party receiving 
a request hereunder shall use reasonable efforts to execute and return such certificate within 
twenty (20) days following the receipt thereof.  Notwithstanding the foregoing, the Developer 
Parties agree that action by the City Parties promptly after the next regularly scheduled meeting 
date of the respective governing bodies. Each Party acknowledges that a certificate hereunder 
may be relied upon by Mortgagees. No Party shall, however, be liable to the requesting Party, or 
third Person requesting or receiving a certificate hereunder, on account of any information 
therein contained, notwithstanding the omission for any reason to disclose correct and/or relevant 
information.  

7.6 Limited Liability.  Notwithstanding any other provision of this Agreement, no 
Party shall in any circumstances be liable to any other Party under, arising out of or in any way 
connected with this Agreement for any consequential loss or damage or special or punitive 
damages, whether arising in contract or tort, including negligence. 

ARTICLE VIII 
 

MORTGAGEE PROTECTION 

8.1 Mortgagee Protection.  Except as otherwise provided herein, this Agreement shall be 
superior and senior to the conveyance of any Mortgage encumbering any interest in the Hotel 
Complex.  Notwithstanding the foregoing, no Event of Default shall defeat, render invalid, 
diminish or impair the conveyance of any Mortgage made for value, but, subject to the provisions of 
Section 9.2, all of the terms and conditions contained in this Agreement shall be binding upon 
and effective against any Person (including any Mortgagee) who acquires title to the Hotel Complex, 
or any portion thereof or interest therein or improvement thereon, by foreclosure, trustee’s sale, 
deed-in-lieu of foreclosure, or otherwise. 

8.2 Mortgagee Not Obligated; Mortgagee as Transferee.  No Mortgagee shall have any 
obligation or duty  under this Agreement whatsoever, including but  not limited to, any 
obligation to construct the Hotel Complex or any portion thereof, except that nothing contained in 
this Agreement shall be deemed to permit or authorize any Mortgagee to undertake any new 
construction or improvement on the Hotel Site, or to otherwise have the benefit of any rights of 
Developer, or to enforce any obligation of the City Parties, under this Agreement, unless and 
until such Mortgagee elects to become a Transferee pursuant to Article VI. Any Mortgagee that 
affirmatively elects to become a Transferee shall be later released from all obligations and 
liabilities under this Agreement upon the subsequent Transfer by the Mortgagee of its interest as a 
Transferee to another Person. 

8.3 Notice of Default to Mortgagee; Right of Mortgagee to Cure.  If any of the City 
Parties receives notice from a Mortgagee requesting that a copy of any future Notice of Default that 
may be given Developer Parties hereunder and specifying the address for service thereof (‘Notice 
Request”), then the City Parties shall deliver to such Mortgagee, concurrently with service 
thereon to Developer Parties, any Notice of Default thereafter given to Developer Parties.  Such 
Mortgagee shall have the right (but not the obligation) to cure or remedy, or to commence to cure or 
remedy, the Event of Default claimed within the applicable time periods for cure specified in this 
Agreement.  If, however, the Event of Default or such noncompliance is of a nature which can 
only be remedied or cured by such Mortgagee upon obtaining possession of the Hotel Complex, or 
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portion thereof, such Mortgagee shall seek to obtain possession with diligence and continuity (but 
in no event later than ninety (90) days after a copy of the Notice of Default is given to 
Mortgagee) through a receiver or otherwise, and shall thereafter remedy or cure such Event of 
Default or noncompliance promptly and with diligence and dispatch after obtaining possession. 
Other than an Event of Default or noncompliance (i) for failure to pay money or (ii) that is 
reasonably susceptible of remedy or cure prior to a Mortgagee obtaining possession, so long as 
such Mortgagee is pursuing cure of the Event of Default or noncompliance in conformance with 
the requirements of this Section 8.3, none of the City Parties shall exercise any right or remedy 
under this Agreement on account of such Event of Default or noncompliance.  When and if a 
Mortgagee acquires the interest of Owner encumbered by such Mortgagee’s Mortgage and such 
Mortgagee elects in writing to become a Transferee pursuant to this Section 8.3, then such 
Mortgagee shall promptly cure all monetary or other Events of Default or noncompliance then 
reasonably susceptible of being cured by such Mortgagee to the extent such that such Events of 
Default or noncompliance are not cured prior to such Mortgagee’s becoming a Transferee pursuant 
to Section 8.3. 

8.4 Priority of Mortgages.  For purposes of exercising any remedy of a Mortgagee 
pursuant to this Article VIII, the applicable Laws of the State of Texas shall govern the rights, 
remedies and priorities of each Mortgagee, absent a written agreement between Mortgagees 
otherwise providing. 

8.5 Collateral Assignment.  As additional security to a Mortgagee under a Mortgage on 
the Project or any portion thereof, the Developer Parties shall have the right to execute a 
collateral assignment of the Developer Parties’ rights, benefits and remedies under this Agreement 
in favor of the Mortgagee (“Collateral Assignment”) on the standard form provided by the 
Mortgagee. 

ARTICLE IX 
 

COVENANTS RUNNING WITH THE LAND 

During the Term of this Agreement, all of the provisions, agreements, rights, powers, 
standards, terms, covenants and obligations contained in this Agreement shall be binding upon the 
Parties (and their respective heirs, successors (by merger, consolidation, or otherwise) and assigns, 
devisees, administrators, representatives, lessees, and all other Persons that acquire a legal or 
equitable interest of Owner in the Hotel Complex, or any portion thereof,·whether by operation of 
Laws or in any manner whatsoever, and shall inure to the benefit of the Parties and their respective 
heirs, successors (by merger, consolidation or otherwise) and permitted assigns as Transferees, as 
covenants running with the land. 

ARTICLE X 
 

NOTICES 

10.1 Delivery of Notices. All notices, statements, demands, consents and other 
communications (“Notices”) required or permitted  to be given by any Party to another Party 
pursuant to this Agreement or pursuant to any applicable law or requirement of public authority 
shall be properly given only if the Notice is:  (a) made in writing (whether or not so stated 
elsewhere in this Agreement; (b) given by one of the methods prescribed in Section 1 0 . 2 ; and 
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(c) sent to the Party to which it is addressed at the address set forth below or at such other address 
as such Party may hereafter specify by at least five (5) calendar days prior written notice: 

If to City:     City of Midlothian 
      104 West Avenue E 
      Midlothian, Texas 76065 
      Attn:  City Manager 
      Facsimile:  972-995-7122 

If to MCDC     Midlothian Community Development Corporation 
      104 West Avenue E 
      Midlothian, Texas 76065 
      Attn:  Chairman 
      Facsimile:  972-995-7122 

and to:      David G. Drumm 
      Carrington Coleman 
      901 Main Street, Suite 5500 
      Dallas, Texas  75202 
      Facsimile:  214-758-3732 

If to Developer:    Gatehouse Midlothian Development, Inc. 
      1501 Dragon Street, Suite 101 
      Dallas, TX 75207 
      Attn:  Marty Collins 
       

If to Owner:     Gatehouse Midlothian Ownership, LLC 
      1501 Dragon Street, Suite 101 
      Dallas, TX 75207 
      Attn:  Marty Collins 
 

and to:      Rick Kopf 
      Munsch Hardt Kopf Harr, PC 
      3800 Ross Tower, 500 N. Akard 
      Dallas, Texas  75201 
      Facsimile:  214-978-4360 

 

10.2 Methods of Delivery.  All Notices required or permitted  to be given hereunder 
shall be deemed to be duly given:  (a) at the time of delivery, if such Notice is personally 
delivered; or (b) on the third business day after mailing, if such Notice is deposited with the 
United States Postal Service, postage prepaid, for mailing via certified mail, return receipt 
requested; or (c) on the next business day, if such Notice is sent by a nationally recognized 
overnight courier which maintains evidence of receipt; or (d) upon receipt of delivery, if such 
Notice is sent by facsimile transmission before 5:00 p.m. C.S.T. with a confirmation copy 
delivered the following day by a nationally recognized overnight courier which maintains 
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evidence of receipt.  Notices shall be effective on the date of receipt.  If any Notice is not 
received or cannot be delivered due to a change in address of the receiving Party, of which 
notice was not properly given to the sending Party, or due to a refusal to accept by the 
receiving Party, such Notice shall be effective on the date delivery is attempted. 

10.3 Franchise Agreement Notices.  The Developer Parties shall notify the City Parties of  
its receipt of  any notice or result of inspection by the Franchisor within  thirty (30) days of the 
receipt of the same, and upon request, the City Parties shall be entitled to a copy of any 
correspondence from Franchisor or the Owner to Owner’s lender regarding the Franchise 
Agreement.  Owner shall notify the City Parties of any Termination, modification, amendment or 
other material change to the Franchise Agreement within thirty (30) days of its receipt of the 
same.  In addition to the foregoing, the existence of a default under the Franchise Agreement 
shall be disclosed in writing pursuant to the notice requirements of this Article X as soon as is 
reasonably possible, but in any event, within three (3) business days of the Developer Parties 
learning of said default. 

ARTICLE XI 
 

GENERAL PROVISIONS 

11.1 Negation of Partnership.  The Parties specifically acknowledge that the Hotel 
Complex is a private development, that no Party is acting as the agent of any other in any respect 
hereunder, and that each Party is an independent contracting entity with respect to the terms, 
covenants and conditions contained in this Agreement. None of the terms or provisions of this 
Agreement shall be deemed to create a partnership between or among the Parties in the businesses of 
the Developer Parties, the affairs of the City Parties, or otherwise, or cause them to be considered 
joint venturers or members of any joint enterprise.  This Agreement is not intended and shall not 
be construed to create any third Party beneficiary rights in any Person who is not a Party or a 
Transferee; and nothing in this Agreement shall limit or waive any rights Owner or  Developer 
may have or acquire against any third Person with respect to the terms, covenants or conditions of 
this Agreement. 

11.2 Approvals and Assistance.  Unless otherwise provided in this Agreement, 
whenever approval, consent, satisfaction, or decision (herein collectively referred to as an 
“Approval”), is required of a Party pursuant to this Agreement, it shall not be unreasonably 
withheld or delayed.  If a Party shall disapprove, the reasons therefore shall be stated in 
reasonable detail in writing. Approval by a Party to or of any act or request by the other Party shall 
not be deemed to waive or render unnecessary approval to or of any similar or subsequent acts or 
requests.  Whenever, under this Agreement, the term “approve” (or any grammatical variant 
thereof, such as “approved” or “approval”) is used in connection with the right, power or duty of 
the City Parties, or any representative board, commission, committee or official of the City Parties, 
to act in connection with any City Approval, such term shall only include the right to approve, 
conditionally approve, or disapprove in accordance with the applicable terms, standards and 
conditions of City Regulations, applicable state or local law and to the extent not inconsistent 
therewith, this Agreement.  In the event the City proposes a Law that the Developer Parties identify 
to the City as adverse or burdensome on the construction, development, occupancy, use or operation 
of the Hotel Complex or any portion thereof, City agrees to exercise good faith in hearing the 
expressed concerns of the Developer Parties to consider potential alternatives to said Law that 
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achieves the Law’s stated public purpose while minimizing unnecessary negative impacts on the 
Hotel Complex, at the request of the Developer Parties. 

11.3 Not A Public Dedication.  Except as shown on any approved final plat of the 
Hotel Site, nothing herein contained shall be deemed to be a gift or dedication of the Hotel Site or 
any buildings or improvements constructed on the Hotel Site, to the general public, for the 
general public, or for any public use or purpose whatsoever (except those public benefits described 
in this Agreement which accrue to the City through the development of local business activity, 
employment and development, none of which in any way entitle the City or any other 
governmental or quasi-governmental entity to any gift or dedication of the Hotel Site as private 
property), it being the intention and understanding of the Parties that this Agreement be strictly 
limited to and for the purposes herein expressed for the development of the Hotel Site as private 
property. 

11.4 Severability.  Invalidation of any of the provisions contained in this Agreement, or 
of the application thereof to any Person, by judgment or court order, shall in no way affect any of the 
other provisions hereof or the application thereof to any other Person or circumstance and the same 
shall remain in full force and effect, unless enforcement of this Agreement as so invalidated 
would be unreasonable or grossly inequitable under all the circumstances or would frustrate the 
purposes of this Agreement. 

11.5 Exhibits.  The Exhibits, to which reference is made herein, are deemed incorporated 
into this Agreement in their entirety by reference thereto. 

11.6 Amendment or Termination.  Except as expressly provided in this Agreement, this 
Agreement may be Terminated, modified or amended only by the written consent of the Parties. 

11.7 Entire Agreement.  This written Agreement and the Exhibits hereto and the 
additional documents referenced herein, contain all the representations and the entire agreement 
among the Parties with respect to the subject matter hereof.   Upon execution of this Agreement, 
any prior or contemporaneous correspondence, memoranda, agreements, warranties or 
representations, are superseded in total by this Agreement and Exhibits hereto.  Neither the 
conduct nor actions of the Parties, nor the course of dealing or other custom or practice 
between the Parties, shall constitute a waiver or modification of any term or provision of this 
Agreement. This Agreement may be modified or amended only in the manner specified in this 
Agreement. 

11.8 Construction of Agreement.  All of the provisions of this Agreement have been 
negotiated at arms-length among the Parties and after advice by counsel and other representatives 
chosen by each Party, and the Parties are fully informed with respect thereto. Therefore, this 
Agreement shall not be construed for or against any Party by reason of the authorship or alleged 
authorship of any provisions hereof, or by reason of the status of either Party.  The provisions of 
this Agreement and the Exhibits hereto shall be construed as a whole according to their common 
meaning and not strictly for or against any Party and consistent with the provisions hereof, in order 
to achieve the objectives and purpose of the Parties hereunder. The captions preceding the text of 
each Article and Section are included only for convenience of reference and shall be disregarded in 
the construction and interpretation of this Agreement. 
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11.9 Further Assurances; Covenant to Sign  Documents.  Each Party shall take all 
actions and do all things, and execute, with acknowledgment or affidavit if required, any and all 
documents and writings, which may be necessary or proper to achieve the purposes and objectives 
of this Agreement. 

11.10  Governing Law.  This Agreement, and the rights and obligations of the Parties, 
shall be governed by and interpreted in accordance with the laws of the State. All actions to interpret 
or enforce this Agreement shall be brought in the district courts sitting in and for Ellis County, 
Texas. 

11.11 Signature Pages.  For convenience, the signatures of the Parties to this Agreement 
may be executed and acknowledged on separate pages which, when attached to this Agreement, 
shall constitute this as one complete Agreement. 

11.12 Recording.  The Parties agree that this Agreement shall not be recorded.  In lieu 
thereof, the Parties shall prepare a separate Memorandum of Agreement, a form of which is 
attached hereto as Exhibit “H”, to be recorded in the Official Records of Ellis County, Texas. 

11.13 Time.  Time is of the essence of this Agreement and of each and every term and 
condition hereof. 

11.14 No Personal Liability. No member of Developer or Owner shall have any personal 
liability, directly or indirectly, under or in connection with this Agreement or any agreement 
made or entered into under or pursuant to the provisions of this Agreement.  The City Parties shall 
look solely to the Hotel and the assets of Owner for the payment of any claim under this 
Agreement. 

{signatures on the following page} 
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The Parties hereto have duly executed this Agreement to be effective as of the Adoption 
Date. 

CITY: 

THE CITY OF MIDLOTHIAN, TEXAS, 
a municipal corporation 

By:         
Name:        
Its:         

 

MCDC: 

MIDLOTHIAN COMMUNITY 
DEVELOPMENT CORPORATION, 
a Texas nonprofit corporation 

By:         
Name:        
Its:         

 

DEVELOPER: 

GATEHOUSE MIDLOTHIAN 
DEVELOPMENT, LLC, 
a Texas limited liability company 

By:         
Name:        
Its:         

 

OWNER: 

GATEHOUSE MIDLOTHIAN OWNERSHIP, 
LLC, 
a Texas limited liability company 

By:         
Name:        
Its:         
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EXHIBIT “A” 
 

Conceptual Site Plan 
 

[see attached] 
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EXHIBIT “B” 
 

Average Bad Weather Day Count 
 

[see attached] 
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EXHIBIT “C” 
 

Form of Comfort Letter 
 

[to be attached] 
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EXHIBIT “D” 
 

Standard Development Fees 
 

[see attached] 
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EXHIBIT “E” 
 

Permitted Title Exceptions 
 

[see attached] 
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EXHIBIT “F” 
 

Construction Milestones 
 

[see attached] 
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EXHIBIT “G” 
 

Form of Memorandum of Agreement 
 

[to be attached] 
 


	A. MCDC is the owner of approximately one and eighty-three one-hundreds (1.83) acres of real property at the location shown on the conceptual site plan that is attached as Exhibit “A” to the (the “Hotel Site”).
	B. Owner desires to acquire the Hotel Site from MCDC and to engage Developer to construct thereon the Hotel, as more particularly described herein.
	C. MCDC is agreeable to making a Mezzanine Loan to Owner to provide funds for the development of a Hotel on the terms described herein.
	ARTICLE I   DEFINITIONS AND OTHER PROVISIONS
	1.1 Defined Terms.
	1.2 Acknowledgement of Approved Franchisor.
	1.3 Subdivision.
	1.4 Transfer of Hotel Site.
	1.4.1 Provided Owner and Developer have satisfied all of the Site Transfer Conditions for the Hotel Site, then on (i) the Required Site Transfer Date, or (ii) such other date that may be mutually agreed upon by the City and Owner (the “Hotel Site Tran...
	1.4.2 On the Hotel Site Transfer Date, the City shall cause the Title Company to issue to the Owner a TLTA Form T-1 Owner Policy of Title Insurance insuring title to the Hotel Site, which lists only the exceptions listed on Exhibit “E” of this Agreeme...
	1.4.3 Owner shall be liable for the payment of any prorated property taxes caused by Owner’s acquisition or use of the Hotel Site.

	1.5 Failure to Purchase Hotel Site.
	1.5.1 If on or prior to the Required Site Transfer Date the Developer Parties either (i) fail to satisfy all of the Site Transfer Conditions, or (ii) otherwise fails to purchase the Hotel Site, and Owner fails to cure such failure within thirty (30) d...
	1.5.2 In the event that this Agreement is Terminated pursuant to Section 1.5.1: (a) neither the City Parties nor the Developer Parties shall have any rights or obligations under this Agreement nor any other agreements executed in connection herewith; ...


	ARTICLE II   GENERAL DEVELOPMENT STANDARDS & REQUIREMENTS
	2.1 Project Development.
	2.2 Hotel.
	2.3 Commencement and Continuation of Construction.
	2.3.1 If the Owner purchases the Hotel Site, the Developer Parties shall be required to obtain a Construction Permit for the initiation of construction of the Hotel Complex and to commence the Site Work no later than the Required Commencement Date.
	2.3.2 Subject to Force Majeure, if (i) Owner purchases the Hotel Site but the Developer Parties fail to satisfy the requirement of Section 2.3.1 above by the Required Commencement Date or fails to meet any of the construction milestones set forth on E...
	2.3.3 In the event that this Agreement is Terminated pursuant to Section 2.3.2, (a) neither the City Parties nor the Developer Parties shall have any rights or obligations under this Agreement nor any other agreements executed in connection herewith; ...

	2.4 Completion of Hotel Complex.
	2.4.1 Developer agrees to Substantially Complete the Hotel Complex, on or prior to the Required Completion Date, subject to delays caused by Force Majeure events.
	2.4.2 The Construction Contract with the Licensed Contractor shall provide that, if Licensed Contractor fails to achieve Substantial Completion of the Hotel Complex by the Required Completion Date), subject to Force Majeure, Licensed Constructor shall...
	2.4.3 If Developer fails to achieve Substantial Completion within one (1) year after the Required Completion Date, the City Parties, acting through the City, shall have the right to Terminate this Agreement.  If the City Parties Terminate this Agreeme...
	(a) the Mezzanine Loan shall be accelerated and shall be due and payable in full;
	(b) Owner shall not be entitled to any further advances under the Mezzanine Loan;
	(c) The City Parties may exercise the right of reverter in the deed conveying the hotel site to Owner; and
	(d) The City Parties may terminate all City Incentives described in Section 2.13.


	2.5 Design Criteria.  The Hotel Complex shall comply with the Approved Plans and all design criteria established in or pursuant to the City Regulations, subject to any amendments or variance thereto reasonably approved by the City.  The City shall to ...
	2.6 Review and Processing of City Approvals.  Subject to Section 11.2 hereof, the City Approvals required for the construction and development of the Hotel Complex shall be issued pursuant to the requirements of the City Regulations and the standard p...
	2.7 Project Signage.
	2.8 Governmental Agency Approvals.  Developer shall apply for and pursue all required Governmental Agency Approvals from Governmental Agencies which are required during the course of design, development, construction, use or occupancy of the Hotel Com...
	2.9 Exactions and City Development Fees.  The Developer Parties agree to construct and perform the Exactions and pay the City Development Fees that are imposed by the City in connection with the acquisition of the Hotel Site by Owner or the constructi...
	2.10 Variances.  Nothing in this Agreement is intended, should be construed or shall operate to preclude or otherwise impair the rights of the Developer Parties during the Term of this Agreement from applying to the City for a variance or exception un...
	2.11 Foundations and Concrete Structural Frame.  Upon approval by the City of full structural drawings for the Hotel Complex submitted by Developer, the City shall provide to Developer such approvals or permits as are necessary for Developer to commen...
	2.12 Affiliate Transactions.  The Developer Parties shall fully disclose, prior to approval of the Approved Budget by the City Parties, all Hotel Development Costs which constitute direct or indirect payments to be made by the Developer Parties to Aff...
	2.13 City Incentives.  As set forth in the Approved Budget and in separate agreements executed by the City Parties, the City Parties and Midlothian Economic Development have agreed to provide, and will provide, the following economic incentives to the...
	2.14 Developer Fees.  As set forth in the Approved Budget, the Developer shall be paid a development fee for services to be provided hereunder in an amount equal to $547,039, which represents 4% of the total development cost and which amounts have bee...

	ARTICLE III   TERM
	3.1 Term Commencement.  The rights, duties and obligations of the Parties hereunder shall be effective, and the Term shall commence, as of the Adoption Date.  Not later than five (5) business days after the Adoption Date, each of the City Parties shal...
	3.2 Expiration of Term.  Unless sooner Terminated pursuant to the applicable provisions of this Agreement, the Term shall expire on December 31 of the calendar year in which the twentieth (20th) anniversary of the Adoption Date falls.

	ARTICLE IV   HOTEL OPERATIONS
	ARTICLE V   MEZZANINE LOAN
	5.1 Loan Advances.  MCDC shall extend a loan to Owner in the amount of up to $4,000,000.00 to be advanced to pay Hotel Development Costs as they are actually incurred.  Advances on such loan shall bear interest at a rate of two percent (2%) per annum ...
	5.2 Collateral.  Payment of such loan shall be secured by the following:
	(a) A first lien security interest on 100% of the membership interests in Owner to be evidenced by a security agreement executed by the owners of all of such interests (such security interest shall also secure any payment of the Imputed City Incentive...
	(b) A first lien security interest on all City Incentives, including but not limited to, the hotel occupancy tax, sales tax and ad valorem tax refunds or rebates receivable by Owner from the City with regard to the Hotel Project under separate agreeme...

	5.3 Mandatory Prepayment.  Sixty-five percent (65%) of the monthly net cash flow available to Owner from the Hotel Project will be applied as a prepayment on the loan to MCDC, to be credited against the principal balance of the loan and not to interest.
	5.4 Procedures for Loan Advances.  The MCDC shall make advances on the loan as follows:
	5.4.1 Within thirty (30) days following written draw requests to MCDC, MCDC shall pay Owner for actual Hotel Development Costs incurred and, for actual hard construction costs, verified by the Project Architect as work in place on such draw request, l...
	5.4.2 In the event that the time of the submittal by Owner of a draw request to MCDC there is an Event of Default on the part of the Developer Parties that remains uncured following written notice to the Developer Parties, then except as provided in S...

	5.5 Contingent Interest.  Upon a Transfer to a Party other than a Developer Party or an Affiliate of a Developer Party, the Developer Parties shall pay to MCDC a profit participation in the amount of 70% of the net proceeds to the Developer Parties re...

	ARTICLE VI   TERMINATION; ASSIGNMENT
	6.1 Effect of Termination.
	6.1.1 Except as otherwise expressly provided in this Agreement:  (a) upon any Termination of this Agreement, each Party shall retain any and all of the respective benefits, including money or land, that each Party has received as of the date of Termin...
	6.1.2 Nothing herein shall preclude the City, in its discretion, from taking any action authorized by Laws or City Regulations to prevent stop or correct any violation of Laws or City Regulations occurring before, during or after construction of the b...

	6.2 Assignment.
	6.2.1  City Parties.  The City Parties shall not have the right to assign, pledge, transfer or convey their respective rights, titles, interest, or obligations under this Agreement other than to another City Party.
	6.2.2 Developer.  Prior to the issuance of the certificate of occupancy for the Hotel Complex and payment in full of the Mezzanine Loan, the Developer Parties shall not have the right to assign their rights, titles, interests, or obligations under thi...
	6.2.3 Assumption Agreement.  As a condition to any assignment by Owner pursuant to this Section 6.2, the Developer Parties shall deliver to the City Parties an executed and acknowledged assignment and assumption agreement (the “Assumption Agreement”) ...
	6.2.4 Mortgagee as Transferee.  The Senior Mortgage and any refinancing thereof that does not increase the principal amount of indebtedness, shall not constitute a Transfer.
	6.2.5 Effect of Transfer.  A Transferee shall become a Party to this Agreement only to the extent set forth in the Assumption Agreement delivered under Section 6.2.3.


	ARTICLE VII   EVENTS OF DEFAULT; REMEDIES; ESTOPPEL CERTIFICATES
	7.1 Events of  Default. Any failure by a Party to perform any material term or provision of this Agreement (including but not limited to the failure of a Party to approve a matter or take an action within the applicable time periods governing such per...
	7.2 General Remedies.
	7.2.1 Upon the occurrence of an Event of Default by the City Parties, the Developer Parties shall have the right, in addition to all other rights and remedies available under this Agreement, to: (a) bring any proceeding in the nature of specific perfo...
	7.2.2 Except as otherwise provided in this Agreement, upon the occurrence of an Event of Default by the Developer Parties, the City Parties shall have the right, in addition to all other rights and remedies available under this Agreement, to: (a) brin...
	7.2.3 The Developer Parties acknowledge and agree that:  (a) the City Parties shall have all governmental and sovereign immunities provided by Law and that no immunities are waived by entering into this Agreement; and (b) this Agreement is not a contr...

	7.3 Termination of Franchise Agreement with the Approved Franchisor.
	7.3.1 In the event that the Franchise Agreement with the Approved Franchisor is Terminated during the Mandatory Franchise Period, the following provisions shall apply:
	(a) If the Approved Franchisor Terminates the Franchise Agreement due to a default by the Developer Parties under the Franchise Agreement and Owner fails to enter into a new Franchise Agreement with a Replacement Franchisor approved by the City within...
	(b) If the Franchise Agreement is Terminated for any reason other than a Termination by the Approved Franchisor due to a default by Owner under the Franchise Agreement (including without limitation, if Franchisor ceases to exist as a separate brand na...


	7.4 Waiver; Remedies Cumulative.  Failure by a Party to insist upon the strict or timely performance of any of the provisions of this Agreement by the other Party, irrespective of the length of time for which such failure continues, shall not constitu...
	7.5 Estoppel Certificate.  If required to facilitate refinancing of the Construction Loan or the Mezzanine Loan, any Party may, at any time, and from time to time, deliver written notice to another Party requesting such other Party to certify in writi...
	7.6 Limited Liability.  Notwithstanding any other provision of this Agreement, no Party shall in any circumstances be liable to any other Party under, arising out of or in any way connected with this Agreement for any consequential loss or damage or s...

	ARTICLE VIII   MORTGAGEE PROTECTION
	8.1 Mortgagee Protection.  Except as otherwise provided herein, this Agreement shall be superior and senior to the conveyance of any Mortgage encumbering any interest in the Hotel Complex.  Notwithstanding the foregoing, no Event of Default shall defe...
	8.2 Mortgagee Not Obligated; Mortgagee as Transferee.  No Mortgagee shall have any obligation or duty  under this Agreement whatsoever, including but  not limited to, any obligation to construct the Hotel Complex or any portion thereof, except that no...
	8.3 Notice of Default to Mortgagee; Right of Mortgagee to Cure.  If any of the City Parties receives notice from a Mortgagee requesting that a copy of any future Notice of Default that may be given Developer Parties hereunder and specifying the addres...
	8.4 Priority of Mortgages.  For purposes of exercising any remedy of a Mortgagee pursuant to this Article VIII, the applicable Laws of the State of Texas shall govern the rights, remedies and priorities of each Mortgagee, absent a written agreement be...
	8.5 Collateral Assignment.  As additional security to a Mortgagee under a Mortgage on the Project or any portion thereof, the Developer Parties shall have the right to execute a collateral assignment of the Developer Parties’ rights, benefits and reme...

	ARTICLE IX   COVENANTS RUNNING WITH THE LAND
	ARTICLE X   NOTICES
	10.1 Delivery of Notices. All notices, statements, demands, consents and other communications (“Notices”) required or permitted  to be given by any Party to another Party pursuant to this Agreement or pursuant to any applicable law or requirement of p...
	10.2 Methods of Delivery.  All Notices required or permitted  to be given hereunder shall be deemed to be duly given:  (a) at the time of delivery, if such Notice is personally delivered; or (b) on the third business day after mailing, if such Notice ...
	10.3 Franchise Agreement Notices.  The Developer Parties shall notify the City Parties of  its receipt of  any notice or result of inspection by the Franchisor within  thirty (30) days of the receipt of the same, and upon request, the City Parties sha...

	ARTICLE XI   GENERAL PROVISIONS
	11.1 Negation of Partnership.  The Parties specifically acknowledge that the Hotel Complex is a private development, that no Party is acting as the agent of any other in any respect hereunder, and that each Party is an independent contracting entity w...
	11.2 Approvals and Assistance.  Unless otherwise provided in this Agreement, whenever approval, consent, satisfaction, or decision (herein collectively referred to as an “Approval”), is required of a Party pursuant to this Agreement, it shall not be u...
	11.3 Not A Public Dedication.  Except as shown on any approved final plat of the Hotel Site, nothing herein contained shall be deemed to be a gift or dedication of the Hotel Site or any buildings or improvements constructed on the Hotel Site, to the g...
	11.4 Severability.  Invalidation of any of the provisions contained in this Agreement, or of the application thereof to any Person, by judgment or court order, shall in no way affect any of the other provisions hereof or the application thereof to any...
	11.5 Exhibits.  The Exhibits, to which reference is made herein, are deemed incorporated into this Agreement in their entirety by reference thereto.
	11.6 Amendment or Termination.  Except as expressly provided in this Agreement, this Agreement may be Terminated, modified or amended only by the written consent of the Parties.
	11.7 Entire Agreement.  This written Agreement and the Exhibits hereto and the additional documents referenced herein, contain all the representations and the entire agreement among the Parties with respect to the subject matter hereof.   Upon executi...
	11.8 Construction of Agreement.  All of the provisions of this Agreement have been negotiated at arms-length among the Parties and after advice by counsel and other representatives chosen by each Party, and the Parties are fully informed with respect ...
	11.9 Further Assurances; Covenant to Sign  Documents.  Each Party shall take all actions and do all things, and execute, with acknowledgment or affidavit if required, any and all documents and writings, which may be necessary or proper to achieve the ...
	11.10  Governing Law.  This Agreement, and the rights and obligations of the Parties, shall be governed by and interpreted in accordance with the laws of the State. All actions to interpret or enforce this Agreement shall be brought in the district co...
	11.11 Signature Pages.  For convenience, the signatures of the Parties to this Agreement may be executed and acknowledged on separate pages which, when attached to this Agreement, shall constitute this as one complete Agreement.
	11.12 Recording.  The Parties agree that this Agreement shall not be recorded.  In lieu thereof, the Parties shall prepare a separate Memorandum of Agreement, a form of which is attached hereto as Exhibit “H”, to be recorded in the Official Records of...
	11.13 Time.  Time is of the essence of this Agreement and of each and every term and condition hereof.
	11.14 No Personal Liability. No member of Developer or Owner shall have any personal liability, directly or indirectly, under or in connection with this Agreement or any agreement made or entered into under or pursuant to the provisions of this Agreem...



