NON-DISCLOSURE AGREEMENT
This Non-Disclosure Agreement is entered this ____ day of __________, 2010, by and between The Board of Trustees of Southern Illinois University, a body politic and corporate of the State of Illinois, Governing Southern Illinois University Edwardsville, (hereinafter “University”) and [ NAME and TITLE and EMPLOYER] (hereinafter “Recipient”). 
WHEREAS, University possesses Confidential Information considered to be a trade secret, proprietary and confidential, certain information, drawings, data, materials, software, documentation, business plans and know-how pertaining to “[TITLE OF INVENTION OR TECHNOLOGY],” hereinafter “Project;” and 

WHEREAS, University wishes to disclose Confidential Information to Recipient concerning the Project for the sole purpose of the Recipient’s evaluation of the technology transfer and commercialization potential of the Project for the benefit of University; and

WHEREAS, Recipient agrees to evaluate Confidential Information for University pursuant to the terms and conditions set forth herein.
NOW, THEREFORE, in consideration of the mutual promises, covenants and conditions set forth below, the sufficiency of which is hereby acknowledged by University and Recipient, the parties hereby agree as follows:
1.
Confidential Information.
For the purposes of this Agreement, “Confidential Information” shall mean any and all information or material disclosed and/or communicated to Recipient in any manner, whether verbally, in writing, or in other tangible form, pertaining to the Project.  Confidential Information includes, but is not limited to, drawings, data, materials, software, documentation, business plans, designs, preliminary research, patent applications, diagrams, processes, models, specifications, theories, and know-how pertaining to the Project that is confidential and proprietary to the University.  All Confidential Information provided in tangible form will be marked as such.  Confidential Information provided by University to Recipient by verbal communications shall be designated by a written notice within five (5) days after each such communication that identifies what was considered Confidential Information in the communication.  University shall not be obligated by this Agreement to provide to Recipient any Confidential Information and University may at its sole discretion determine which Confidential Information it will provide to Recipient.
2.

Use of Information.
A.

Recipient shall use the Confidential Information only for the sole purpose of the Recipient’s evaluation of the technology transfer and commercialization potential of the Project for the benefit of University, hereinafter “Purpose.”  Following disclosure, Recipient shall keep confidential and not disclose the Confidential Information to any other person, firm, or corporation or any entity.  Recipient shall have no nondisclosure obligation if any Confidential Information:  
(i) is, at the time of the disclosure, generally available to the public or thereafter becomes generally available to the public through no act or omission of Recipient or its employees; or

(ii) can be shown by Recipient with written records to have been in Recipient’s possession prior to the time of the disclosure and was not acquired, directly or indirectly, from University; or

(iii) can be shown by Recipient with written records to have been independently made available as a matter of right to Recipient by others, provided such others did not acquire the Confidential Information directly or indirectly from University; or

(iv) is disclosed as required by controlling law, provided that University is given reasonable, prior notice and a reasonable opportunity to contest such requirement for disclosure and/or redact any Confidential Information.
B.

Confidential Information disclosed hereunder shall not be deemed to be within the foregoing exceptions merely because such information is embraced by more general knowledge in the public domain or in Recipient’s possession.  In addition, no combination of features shall be deemed to be within the foregoing exceptions merely because individual features are in the public domain or in the receiver’s possession, unless the combination itself and its principle of operations are in the public domain or in Recipient’s possession.
C.

Recipient agrees to restrict circulation of Confidential Information in its organization to only those employees who need to receive Confidential Information in order to carry out the Purpose and to give such employees instructions to hold in confidence all Confidential Information made available to them and to use the Confidential Information only for the Purpose.
3.

Ownership.
Nothing contained in this Agreement shall be construed to grant to Recipient any rights in respect of such Confidential Information and the Project other than for the Purpose.  All Confidential Information disclosed by University hereunder, and any developments derived therefrom, shall remain the property of University.  Nothing herein shall be construed as a grant by University of any license, directly or by implication, estoppel or otherwise, to any Confidential Information or right in the Project. 

4.

Return of Information.
All Confidential Information and copies thereof shall be returned to University at University’s request with five (5) days. At University’s option, Confidential Information, including all copies, may instead be destroyed by Recipient, provided Recipient certifies such destruction to University within five (5) days subsequent to a request.
5.

Duty of Care. 
Recipient shall use the same degree of care with respect to its obligations of non-disclosure under this Agreement as Recipient employs with its own information of a similar nature, but no less than a reasonable degree of care.
6.

No Exclusivity.
Nothing in the Agreement shall be construed to prohibit the Recipient from dealing with any other person, firm, or other entity regarding evaluating other projects, so long as university’s Confidential Information and Project are kept confidential.
7.

No Publicity.
Each party agrees that it will not, without the prior written consent of the other, issue any press release or announcement or otherwise disclose the existence or nature of this Agreement, the Project, the Purpose, and/or any outcomes or related arrangement.

8.

Term.
This Agreement is effective as of the date first written above.  The obligations and restrictions for non-disclosure of Confidential Information shall continue for a period of ten (10) years from expiration or termination thereof.
9.

No Obligation.
No agency or partnership relationship is created by this Agreement, and it is understood that neither party has any obligation to enter into any further agreements with the other related to any Confidential Information, technology or any other matter.
10.

No Warranty.
University makes no representation or warranty concerning the accuracy or completeness of any information disclosed hereunder.
11.

No Assignment.
This Agreement and the obligations created may not be assigned, sold, or transferred by either party without the prior written consent of the other party.
12.
Severability.
If any provision of this Agreement shall be held invalid in a court of law, the remaining provisions shall be construed as if the invalid provision were not included in this Agreement.
13.
Injunctive Relief.
Each party acknowledges and agrees that any breach of this Agreement by Recipient, including, without limitation, the actual disclosure of Confidential Information without the prior express written consent of University, may cause University to suffer irreparable harm, against which remedies at law may provide incomplete protection and inadequate compensation.  Accordingly, the parties understand and agree that in the event of any breach of this Agreement, University, in addition to any other remedies at law or in equity it may have, is entitled to seek equitable relief, including injunctive relief and specific performance of Recipient’s obligations under this Agreement.  If any arbitration, litigation or other legal proceeding relating to this Agreement occurs, the prevailing party shall be entitled to recover from the other party (in addition to any other relief awarded or granted) its reasonable costs and expenses, including attorney’s fees, incurred in the proceeding.
14.
Governing Law.
This Agreement shall be construed and enforced for all purposes according to and governed by the laws of the State of Illinois without regard to such laws governing choice of law.  Each Party agrees to comply with all applicable laws, rules and regulations, including Export Administration Regulations and Export Control Regulations of the United States of America, relating to the export or re-export of technical data and products produced as a result of the use of such data, insofar as they relate to the information disclosed under this Agreement.

15.
Final Agreement.
This Agreement states the entire understanding between the parties with respect to the disclosure and non-disclosure of Confidential Information pertaining to the Project and it terminates and supersedes all prior understandings or agreements on the subject matter hereof.  This Agreement may be modified only by a further writing that is duly executed by both parties.

14.
Headings.
Headings used in this Agreement are provided for convenience only and shall not be used to construe meaning or intent.
15.
Original Version.
This Agreement may be executed in counterparts, or facsimile versions, each of which shall be deemed to be an original, and both of which together shall be deemed to be one and the same agreement.
IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed as of the day and year first above written.
Board of Trustees of Southern Illinois


[Name of Evaluator]
University Governing Southern

Illinois University Edwardsville
By: ____________________



By:_______________________

   Jerry B. Weinberg




[Name of Evaluator]
   Acting Graduate Dean for 
   Vaughn Vandegrift Chancellor 

   on behalf of the Board of Trustees 

   of Southern Illinois University 

   Governing Southern Illinois University
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