Independent Contractor Confidentiality Agreement

THIS AGREEMENT (“Agreement”) is entered into as of the DATE day of MONTH, 2005 by and between PROLIFIC PUBLISHING, INC. (“PPI”), a California corporation, 3100 West Burbank Boulevard, Suite 101, Burbank, California 91505 and the undersigned, NAME (“Independent Contractor” or “Contractor”), ADDRESS, CITY, STATE, ZIP. Tax I.D. # (if applicable).

1.
Engagement of Services:
Contractor agrees to perform services for PPI as follows:

PROJECT DETAILS/DESCRIPTION

PPI specifically selected Contractor to perform these services based upon PPI receiving Contractor’s personal service and therefore Contractor may not subcontract or otherwise delegate its obligations under this Agreement without PPI’s prior written consent.

2.
Compensation:

2.1. Fees: 

PPI will pay Contractor a fee of FEE for services set forth in paragraph one. 

Contractor will not be reimbursed for any other expenses incurred in connection with the performance of services under this Agreement.


2.2.
Timing:
PPI will pay Contractor for services within thirty (30) days of the date of Contractor’s invoice, to be submitted upon the completion of the work.

3.
Independent Contractor Relationship:
Contractor and PPI understand, acknowledge and agree that Contractor’s relationship with PPI will be that of an independent contractor and nothing in this Agreement is intended to or should be construed to create a partnership, joint venture, or employment relationship.  Contractor further represents that Contractor meets the requirements of an Independent Contractor as set forth in Internal Revenue Service Revenue Ruling 87-41.

4.
Trade Secrets - Intellectual Property Right

4.1.
Disclosure of Inventions:




( a )
Contractor agrees to disclose promptly in writing to PPI, or any person designated by PPI, every invention, including but not limited to computer programs, processes, know-how and other copyrightable material, which is conceived, made or reduced to practice by Contractor within the scope of the work under this Agreement.

( b )
Contractor represents that his performance of all of the terms of this Agreement does not and will not breach any agreement to keep in confidence proprietary information, knowledge or data of any third party and Contractor will not disclose to PPI, or induce PPI to use, any confidential or proprietary information belonging to third parties unless such use or disclosure is authorized in writing by such owners.

( c ) 
Contractor represents that any inventions or copyrighted works relating to PPI’s actual or anticipated business or research and development which Contractor has made, conceived, or reduced to practice at the time of signing this Agreement, have been disclosed in writing to PPI and attached to this Agreement as Exhibit A.


4.2.
Non‑Disclosure of Confidential Information:
The Contractor agrees, during the term of service and forever thereafter, to keep confidential all information provided by PPI, (excepting only such information as is already known to the public, without breach of this Agreement) and including any such information and material relating to any customer, vendor, licensor, licensee, or other party transacting business with PPI, and not to release, use or disclose the same except with the prior written permission of PPI.  The Contractor recognizes and acknowledges that the list of PPI's customers and clients, as it may exist from time to time, and PPI's financial information are both valuable, confidential, special, and unique asset and trade secret of PPI's business. The Contractor will not, during or after the term of his service, disclose the list of PPI's customers and clients, or PPI's financial information, or any part thereof to any person, firm, corporation, association or other entity for any reason or purpose whatsoever.

The Contractor further agrees to consider all specific software, artwork and art techniques, programming techniques, project concepts, story concepts, game concepts, toys, models, drawings, photographs, animation, cinematography, video, marketing strategies, unique hardware, hardware concepts, hardware designs, terms of agreements with third parties, methods or techniques for acquiring materials for various projects, data search and 

retrieval systems, computer processing systems and techniques, systems design, project design, routine design, algorithms of any sort, programming of any sort, interface design, 

layout or writing, operating instructions, or any other type of work or intellectual property in any 

language, on any platform, for any operating system, in any medium whatsoever, to be confidential information, trade secrets and the exclusive property of PPI which will not be 

converted or disclosed to anyone for any purpose whatsoever. All records, files, memoranda, reports, price lists, customer lists, drawings, plans, sketches, documents, equipment, and the like, relating to the business of PPI, which the Contractor shall use or prepare or come into contact with, shall remain the sole property and trade secret of PPI. (Any property described or mentioned in this section is jointly or separately referred to as the “Intellectual Property” in this agreement. Any material, document, data, plan, information, report, memorandum or writing of any kind whatsoever, in any media whatsoever, described or mentioned in this section is jointly or separately referred to as the “Confidential Information” in this agreement. Those items constituting Intellectual Property may also constitute Confidential Information / Material, and vice versa.)

Contractor agrees to use the Intellectual Property and/or Confidential Information solely to perform the project hereunder pursuant to the terms of this Agreement. Contractor’s obligations with respect to the Intellectual Property and Confidential Information also extend to any third party’s proprietary or confidential information disclosed to Contractor in the course of providing services to PPI. 

Contractor will hold all Confidential Information in trust and confidence. Contractor agrees to take (and to fully cooperate with PPI in undertaking) any reasonable steps necessary to protect the Confidential Information from any disclosure whatsoever.

The Contractor recognizes that the disclosure of Confidential Information or trade secrets by the Contractor may give rise to irreparable injury to PPI, which may not be adequately compensated by damages. Accordingly, in the event of a breach or threatened breach by the Contractor of any provision of this section, PPI shall be entitled to an injunction restraining the Contractor from disclosing, in whole or in part, the confidential information defined in this paragraph, or from rendering any services to any person, firm, corporation, association or other entity to whom such confidential information, in whole or in part, has been disclosed or is threatened to be disclosed.  Nothing herein shall be construed as prohibiting PPI from pursuing any other remedies available to PPI for such breach or threatened breach, including the recovery of damages from the Contractor.  The undertakings set forth in this section shall survive the termination or cancellation of this Agreement. 

4.3.
No Conflict of Interest:
Contractor agrees during the term of this Agreement not to accept work or enter into a contract or accept an obligation inconsistent or incompatible with Contractor’s obligations or the scope of services rendered for PPI under this Agreement.  Contractor and PPI agree that Contractor may perform other gainful work, which is consistent or compatible with Contractor’s obligations and representations under this Agreement.

4.4.
Assignment of Inventions:
( a )
Inventions resulting from Contractor’s work for PPI under this Agreement are the exclusive property of PPI.  “Inventions” includes any and all inventions, improvements, discoveries, and technical developments that Contractor, solely or jointly with others, conceives, makes, or reduces to practice within the scope of the work under this Agreement.  Contractor assigns to PPI his or her entire right, title and interest in the Inventions worldwide and the associated intellectual property rights.

( b )
Contractor agrees to assist PPI in any reasonable manner to obtain and enforce for PPI’s benefit, patents, copyrights, and other property rights covering the Inventions in any and all countries, and Contractor agrees to execute, when requested, patent, copyright or similar applications and assignments to PPI and any other lawful documents deemed necessary by PPI to carry out the purpose of this Agreement.  Contractor further agrees that the obligations and undertaking stated in this Section 4.4 (b) will continue beyond the termination of Contractor’s service to PPI.  If called upon to render assistance under this Section 4.4 (b), Contractor will be entitled to a fair and reasonable fee for providing such assistance.

( c )
In the event that PPI is unable for any reason whatsoever to secure Contractor’s signature to any lawful and necessary document required to apply for or execute any patent, copyright or other applications with respect to any Inventions (including improvements, renewals, extensions, continuations, divisions, amendments or continuations in part thereof), Contractor hereby irrevocably designates and appoints PPI and its duly authorized officers and agents as his agents and attorneys-in-fact to act for and in his behalf and instead of Contractor, to execute and file any such application and to do all other lawfully permitted acts to further the prosecution and issuance of patents, copyrights or other rights thereon with the same legal force and effect as if executed by Contractor.  Contractor is entitled to keep and retain his own tools, equipment and material provided and owned by Contractor.


4.5. 
Return of PPI’s Property:


Contractor acknowledges that PPI’s sole and exclusive property includes all documents, such as drawings, manuals, notebooks, reports, sketches, records, computer programs, employee lists, customer lists and the like in his custody, control or possession, whether delivered to Contractor by PPI or made by Contractor in the performance of services under this Agreement, relating to the business activities of PPI or its customers or suppliers and containing any information or data whatsoever, whether or not Confidential Information.  Contractor agrees to deliver promptly to PPI at any time upon PPI’s request all of PPI’s property and all copies of PPI’s property in Contractor’s possession, custody or control.

5.
 Works Made for Hire:tc "5.
Works Made For Hire\:"

All work performed by Contractor while in the employ of Company, (during business hours or not) in any language, on any platform, for any operating system, in any media or in 

any form whatsoever (including but not limited to any of the Intellectual Property), shall be deemed to have been done upon the commission of and at the instruction of the Company, shall be a "Work Made for Hire" within the meaning of the Copyright Act, shall be the property of Company and may not be used by Contractor for any purpose except the benefit of the Company.  Any and all such property shall be forthwith delivered to the Company upon the Company's request.  

6.
Contractor’s Cooperation in Establishing Ownership:
Contractor shall, from time to time as may be requested by Company, do all things which may be necessary to establish or document Company's ownership of any work or work product which is properly the Property of Company, including, but not limited to execution of appropriate copyright applications, copyright assignments, transfers, sales, releases or any and all other documents or writings. Contractor hereby waives any power Contractor may have to control, cause to modify or otherwise effect the Intellectual Property, and hereby transfers all such powers, including but not limited to any powers of Droit Morale, to Company. Contractor hereby irrevocably appoints Company as his attorney in fact empowered solely to execute any documents necessary to establish Company’s ownership rights, rights to maintain, rights to defend and rights to control any of the Intellectual Property and/or Confidential Property.

7.
Additional Compensation:

Other than the Contractor’s stated compensation, Contractor is not entitled to receive any additional compensation from Company (including but not limited to royalties or fees) as a 

result of any work performed, concepts developed, ideas submitted, or other efforts made

while a Contractor of Glassworks except to the extent such further compensation is set forth in a formal written agreement. Other than as provided by any formal written agreement Contractor acknowledges that Contractor has no propriety or ownership interest in Prolific Publishing, Inc., or any related entities, and will not receive any such interest. Unless stated in a separate written agreement, Contractor is not entitled to any equity interest in Company. 

8.
Termination - Noninterference with Business:


8.1.
Termination by PPI:
PPI may terminate this Agreement at any time for any reason or for no reason upon seven (7) days prior written notice to Contractor.


8.2.
Termination by Contractor:
Contractor may terminate this Agreement for material breach by PPI at any time upon fifteen (15) days prior written notice to PPI.


8.3.
Noninterference with Business:
During the term of this Agreement and for a period of two (2) years immediately following termination of this Agreement by either party, Contractor agrees not to solicit or induce any employee or independent contractor, or other person(s)  to terminate or breach, or cause to terminate or breach any employment, contractual or other relationship with PPI.

9.
General Provisions:

9.1.
Governing Law:
This Agreement will be governed by and construed in accordance with the laws of the United States and the State of California as applied to agreements entered into and to be performed entirely within California between California residents.  Contractor and PPI further agree that for purposes of venue and jurisdiction, that any disputes, issues, enforcement and/or all other matters concerning the Agreement will be determined in Los Angeles County.

9.2.
Entire Agreement/Modification:

This Agreement, including all Exhibits to this Agreement, constitute the entire agreement between the parties relating to this subject matter and supersedes all prior or simultaneous representations, discussions, negotiations, and agreements, whether written or oral.  Any and all amendments, changes, revisions, and/or modifications to this Agreement must be in writing signed by Contractor and PPI.

9.3.
Waiver:

No term or provision hereof will be considered waived by either party, and no breach excused by either party, unless such waiver or consent is in writing signed on behalf of the party against whom the waiver is asserted.  No consent by either party to, or waiver of, a breach by either party, whether express or implied, will constitute a consent to, waiver of, or excuse of any other, different, or subsequent breach by either party.

9.4.
Successors and Assigns:

Contractor may not assign its rights or obligations arising under this Agreement without PPI’s prior written consent.  PPI may assign its rights and obligations under this Agreement.  This Agreement will be for the benefit of PPI’s successors and assigns, and will be binding on Contractor’s heirs, legal representatives and permitted assignees.


9.5.
Legal Fees:

If any dispute arises between the parties with respect to the matters covered by this Agreement which leads to a proceeding to resolve such dispute, the prevailing party in such proceeding shall be entitled to receive its reasonable attorneys’ fees, expert witness fees and out-of-pocket costs incurred in connection with such proceeding, in addition to any other relief to which it may be entitled, including but not limited to equitable relief such as restraining orders and injunctions.


9.6.
Notices:

All notices, requests and other communications required to be given under this Agreement must be in writing, and must be mailed by registered or certified mail, postage prepaid and return receipt requested, or delivered by hand to the party to whom such notice is required or permitted to be given.  Any such notice will be considered to have been given when received, or if mailed, five (5) business days after it was mailed, as evidenced by the postmark.  The mailing address for notice to either party will be the address shown on the face page of this Agreement.  Either party may change its mailing address by notice as provided by this Section 6.6.


9.7.
Severability:

Should any term, condition, or provision herein be determined to be unenforceable, such determination shall not impair, limit, or otherwise affect the enforceability of the remaining terms of this Agreement. 


9.8.
Survival:

The following provisions shall survive termination of this Agreement: Article 4 and Section 5.3.


9.9.
Term:

This Agreement is effective as of the date hereof and will terminate on DATE, 2005, unless terminated earlier in accordance with Section 5 herein.

PROLIFIC PUBLISHING, INC. 


INDEPENDENT CONTRACTOR:
By: _________________________

By: _______________________________

       NAME





     NAME

       TITLE





     TITLE
DATED: _________________
                      DATED: ___________________
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