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Indiana Courts Uphold Non-Compete Agreement

Reasonable non-compete agreements signed by former employees are still enforceable in
Indiana. Recently, the Indiana Court of Appeals upheld a non-compete agreement that prevented an
accountant from working for the clients of his former employer.

In the case of Craig P. Coffman, et al v. Olson & Company, the accountant/plaintiff had an
agreement that restricted his work for two years, in two counties, with his employer’s clients and
former clients. But, within months of leaving his employer, the plaintiff worked for 17 of his
employer’s former clients after each of these clients terminated their relationship with the defendant.
The former employer sued.

After the trial court enforced the non-compete agreement, the accountant appealed. The appeals
court also sided with his employer. The court reiterated the principles that Indiana law recognizes “a
protectable interest in the goodwill generated between a customer and a business;” and that an
“element of goodwill is the advantage acquired through representative contact.” Indeed, the court
found “it is because of the prior working relationship that the clients sought out [his] services.” Judge
Crone, however, dissented on this point, arguing that the former employer’s protectable interest ceased
to exist after each of the seventeen clients terminated their relationship with the defendant.

Importantly, the trial and appellate court both rejected the non-compete agreement’s “liquidated
damages” provision because it was a “penalty” and not a measure of damages.

This case reaffirms the legality of carefully drafted restrictive covenants in Indiana. We
encourage our clients to review and/or prepare non-competition agreements, making sure they are
reasonable in time and geography, they guard a protectable interest, and their damages provisions are
based on the calculation of damages.

To obtain more information about this decision, non-compete agreements or any other labor
and employment issues, please contact the Barnes & Thornburg Labor and Employment attorney with
whom you work, or a leader of the firm’s Labor and Employment Law Department in the following
offices: Kenneth J. Yerkes, Chair (317) 231-7513; Norma W. Zeitler, Chicago (312) 214-8312;
William A. Nolan, Columbus (614) 628-1401; Eric H.J. Stahlhut, Elkhart (574) 296-2524; Mark S.



Kittaka, Fort Wayne (260) 425-4616; Michael A. Snapper, Grand Rapids (616) 742-3947; Peter A.
Morse, Indianapolis (317) 231-7794; Janilyn Brouwer Daub, South Bend (574) 237-1139; and Teresa
L. Jakubowski, Washington, D.C. (202) 371-6366.

© 2009 Barnes & Thornburg LLP. All Rights Reserved. This page, and all information on it, is proprietary and the
property of Barnes & Thornburg LLP. It may not be reproduced, in any form, without the express written consent of Barnes
& Thornburg.

This Barnes & Thornburg LLP publication should not be construed as legal advice or legal opinion on any specific
facts or circumstances. The contents are intended for general informational purposes only, and you are urged to consult
your own lawyer on any specific legal questions you may have concerning your situation.

Please send address changes or requests to opt out of these alerts to megan.decker@btlaw.com.

e One of 22 firms nationally on Workforce Management Magazine's 2009 "Hot List" of Top
U.S. Labor and Employment Firms

e Top 20 busiest firm for ADA (#8), Civil Rights (#10), Employment Practices (#18) (2009

BARNES & P
‘ THORNBURG u» Litigation Almanac, Law360)
o Listed as one of Corporate Counsel Magazine's 2009 "Go-To Law Firms of the World's
Leading Companies"
*00 For human resource consulting services, contact Krista Skidmore at 317.229.3035 or visit
ﬁ. FlashPointHR.com. FlashPoint is a non-legal consulting services affiliate of Barnes &

FLASHPOINT Thornburg LLP.

HUMAN RESOURCE CONSULTING




