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Noncompete Agreements 
The loss of confidential business information to a competitor can severely damage or even ruin a business. With the growth of the “information” economy, the departure of key employees who know a company's valuable secrets is a growing concern for many organizations. 

As a result, many employers try to protect confidential business information by requiring employees to sign noncompete agreements. These agreements usually prohibit an employee from working for a competitor or starting a competing business in a specified geographic area for a specified period of time. 

This chapter discusses the circumstances under which noncompete agreements are likely to be enforceable and provides an example of a noncompete agreement, see Noncompete and Confidentiality Agreement. 
Practical and Legal Considerations 
Scope and Purpose 
Protecting confidential information is a major issue for companies whose employees work with proprietary scientific or technical information needed to produce products or develop new ones. Safeguarding confidential information also is a serious concern for a broad array of companies whose business information, such as customer lists and sales strategies, is important to their competitive position. 

Because keeping valuable business information out of the hands of competitors can be critical, employers want as much assurance as possible that a departing employee will not use valuable confidential information to aid a competitor. One of the most common ways companies try to protect this information is by requiring employees to sign noncompete agreements. 

Legal Pointers 
Many employers believe that having employees sign a “standard” noncompete agreement will prevent them from starting a competing business or moving to the competition. However, state laws vary and most courts and some state laws strictly limit the scope of noncompete agreements because they can interfere with free enterprise and an individual's ability to earn a living. 

Generally, for a noncompete agreement to be enforceable, it must be reasonable in duration, limited in geographic scope and employment restrictions, and protect a legitimate business interest of an employer. However, because of the variations in state laws, employers should have legal counsel draft or review their noncompete agreements. Thus, the following are only general guidelines. 

When to Sign 
Noncompete agreements are typically signed when an employee is hired. They can be included in an initial employment contract or in a separate agreement. Courts are more likely to enforce an agreement if an employee understood at the outset that signing a noncompete agreement was a condition of employment. Companies should inform prospective employees before hiring about the terms of any noncompete agreement they will be asked to sign. Noncompete agreements have been found unenforceable when employees were required to sign them only after being enticed to leave their previous jobs. 

If the employee did not sign a noncompete agreement when hired, obtaining one after hire should be supported by an inducement such as a promotion, wage increase, or cash payment. Traditional contract rules require that each party to a contract provide the other with something of value. If an employee is asked to sign a noncompete agreement and receives nothing in return, a court might find the contract unenforceable. 

Geographic Limits 
Broad geographic limits can be viewed by a court as unnecessary to protect an employer's legitimate business interest. As a rule, noncompete agreements should bar former employees from competing only in areas where the employer does business. If possible, restrictions should be limited to the geographic area in which the employee operated or had contact with customers. 

Describing geographic limits as precisely as possible in an agreement can be useful. For example, enumerating the zip codes subject to a geographic limitation, rather than simply specifying a given metropolitan area, can avoid disagreements over the intended geographic boundaries.
Time Limits 
Six months to two or three years are the typical time restrictions in agreements, since any expertise or information the employee has is likely to eventually become outdated. However, courts have permitted longer time periods, particularly when an employer needs to protect trade secrets. There should be a legitimate business purpose to support whatever time limit is chosen. 

Protected Information 
The agreement should list exactly what information the employer seeks to protect with the noncompete agreement. The list can includes things such as certain technologies, manufacturing processes, product design, or customers lists. 

Simply specifying an item does not guarantee that a court will decide that it merits protection. Information generally qualifies for protection only when it is not widely known or available and gives an employer a competitive advantage in the marketplace. The mere threat of competition is not enough to justify imposing restrictions on the activities of employees when they leave. 

Employers can strengthen their case for protecting information if they can demonstrate that the information is handled confidentially in day-to-day operations. By routinely taking reasonable steps to protect the information, companies establish compelling business reasons for seeking post-employment restrictions on employees. Evidence that the information is handled casually with no special precautions to keep it confidential can weaken any claim that restrictions on former employees are needed to protect the employer's interests. 

The agreement also should provide that use of the specified information that can be remembered by an employee from memory alone also is subject to the agreement. This is called a “no written document requirement.” 

Scope of Employment Restrictions 
The more narrowly drawn the limitations on future employment, the more likely they are to be enforced. Agreements should limit employees from working only in the specific positions where the confidential information learned while on the job can be used to damage the competitive position of the former employer. Any noncompete agreement that prevents an employee from using any of his or her job skills or covers a wide range of positions in a field is unlikely to be upheld. 

What restrictions on future employment will be viewed as unreasonable depends on the circumstances of each case. Factors that can be considered are the mix of industries in the area where the business is located, the individual's particular skills, and the availability of other employment options. 

Severability 
The agreement should contain a clause stating that if any provision in the agreement is invalidated by a court, the remainder of the agreement remains valid. 

Policy Pointers 
Items an employer should consider in developing a noncompete agreement include: 
• Reasonable restrictions. While laws governing noncompete agreements vary from state to state, they generally are enforceable when they are limited in geographic scope, reasonable in duration, and protect a legitimate business interest of the employer. If the restrictions in an agreement are reasonably related to the information the employer seeks to protect, they are more likely to be enforced. 
• State law. Noncompete agreements should be drafted or reviewed by an attorney so they conform to the law of the relevant state. Unless the applicable state laws are followed closely, an agreement might not be enforceable. 
• Termination reminders. Employees should be reminded of the terms of any noncompete or nondisclosure agreements they have signed when employment terminates. The reminder can be issued by enclosing a copy of the agreement with a final paycheck or sending the departing employee a letter reviewing the agreement's restrictions. If the employer conducts exit interviews, the interviewer should review the requirements of any noncompete or nondisclosure agreement the employee has signed. 
• Suspected violations. If an exit interview or other information suggests potential violations of a noncompete agreement, the employer's attorney should be contacted. The employer should not send a warning letter to the new employer, since such a warning could create additional liability for interference with employment if the noncompete agreement is not upheld in court. 

Policy Support Document 
This section includes a sample noncompete agreement for high-level management and key employees whose knowledge and skills would be valuable to a competitor or enable them to start a competing business. 

This agreement is only an example. Since laws on noncompete agreements vary from state to state, agreements should be drafted or reviewed by an attorney. 
Noncompete and Confidentiality Agreement 
In consideration of the salary and benefits to be provided by EMPLOYER, employee agrees to the following: 

1. Noncompetition. For the period of the employee's employment and for a period of _____ [number of months or years] after termination of employment with the company, the employee will not engage in the providing of any product or service in competition with any product or service provided by EMPLOYER or which EMPLOYER was developing for the future during the period of the employee's employment. 

Competition means becoming associated with any entity, whether as a principal, partner, employee, agent, or consultant that engages in: ____________________ [kind of business employee cannot engage in or positions employee cannot hold]. 

This noncompetition restriction applies in the following geographic area __________ [examples: within a _____ mile radius of the company name and location; or anywhere within the area marked on the map attached as Exhibit A; or within the following zip codes]. 

Through this noncompete covenant, EMPLOYER seeks to protect the following confidential information which is important for the competitive position of the company: 

_________________________ 

_________________________ 

_________________________ [list can include things such as certain technologies, manufacturing processes, product design, customer lists, sales strategies, knowledge of profit margins]. 
2. Nonsolicitation of customers. Employee shall not seek in competition with the business of EMPLOYER to procure orders from or do business with any customer of EMPLOYER for a period of _______________ [specify months or years]. 

3. Nonsolicitation of employees. During the period of employment and for a period of _______________ [months or years], following termination of the employee's employment, employee shall not directly solicit, encourage, or induce any other employees of EMPLOYER to terminate employment with EMPLOYER or employ or offer employment to any such employee of the company. 

4. Confidentiality. Employee shall not disclose: any trade secrets, customer lists, drawings, designs, information regarding product development, marketing plans, sales plans, manufacturing plans, operating policies or manuals, business plans, financial records, or other financial, commercial, business, or technical information relating to EMPLOYER, including _______________ [specify any types of confidential information of particular concern], collectively referred to as Confidential Information, to any third party without the prior written consent of EMPLOYER unless such Confidential Information has been previously disclosed by EMPLOYER or is in the public domain. 

5. No Written Document Requirement. Employee acknowledges and agrees that obligations under the noncompetition, nonsolicitation, and confidentiality provisions of this agreement apply not only to written documents and data, but also to information that can be remembered by memory alone. 

6. Company Property. Prior to termination of employment, employee shall return to EMPLOYER all property of the company and copies in the employee's possession or under his or her control. 

7. Other Agreements. The covenants of employee set forth in this agreement are in addition to and not in limitation of any other obligations of a similar nature which employee might have to EMPLOYER by contract, law, or otherwise. 

8. Governing Law. This Agreement is made pursuant to and should be construed and enforced in accordance with the laws of __________ [specify state] without giving effect to otherwise applicable principles of conflict of laws. 

9. Severability. The invalidity of an provision or part of any provision of this Agreement shall not affect the other provisions. If any provision or part thereof is determined to be invalid or unenforceable by a court of competent jurisdiction, employee and company shall negotiate in good faith to provide protection or benefits as nearly equivalent as that found to be invalid or unenforceable. Further, if any such provision shall be determined to be invalid or unenforceable by reason of the duration or geographical scope, such duration or geographical scope or both shall be considered to be reduced to a duration and scope to the extent necessary to cure such invalidity. 

In Witness Whereof, _______________ [employee name] and EMPLOYER have signed this agreement. 

Employee: 

_________________________ 

On Behalf of EMPLOYER 

_________________________ 

Date 

_________________________


