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ASSIGNMENT AND ASSUMPTION AGREEMENT

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT ("Agreement") is made as of the _____ day of _______________, 20__, by and among ______________________________, a _______________ ("Maker"), whose address is _______________; ______________________________, a _______________ ("Purchaser"), whose address is _______________; and ______________________________, a _______________ ("Holder"), whose address is _______________.


RECITALS

A.
Holder is the holder of that certain Promissory Note ("Note") dated _______________, in the original principal amount of _______________ Dollars ($__________) made by Maker to Holder, which Note evidences a loan ("Loan") made by Holder to Maker.  To secure repayment of the Note, Maker also executed and delivered a [Deed of Trust, Security Agreement and Financing Statement] ("Deed of Trust") from Maker to ______________________________, as Trustee, for the benefit of Holder, dated _______________, and recorded _______________, records of _______________ County, State of _______________, which grants a lien on the real property described in Exhibit A attached hereto and incorporated herein by this reference, together with other property, as defined in the Deed of Trust (the "Property").  Capitalized terms used, but not defined herein, shall have the meanings given such terms in the Deed of Trust.  


B.
Holder has been asked to consent to transfer of the Property to the Purchaser and assumption of the obligations of Maker under the Note and Deed of Trust by the Purchaser.


C.
 Holder has agreed to consent to the transfer of the Property subject to the terms and conditions stated below.


IN CONSIDERATION OF THE FOREGOING and the mutual covenants and promises set forth in this Agreement and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, Holder, Maker and Purchaser, agree as follows:


1.
Assignment and Assumption of Obligation.  Maker hereby assigns to the Purchaser, all of Maker's rights, obligations, duties, covenants and responsibilities under the Note and Deed of Trust.  Purchaser hereby assumes and agrees to pay all of the obligations of Maker as provided in the Note and Deed of Trust, assumes and agrees to perform all of the obligations, duties, covenants and responsibilities of Maker under the Note and Deed of Trust and to abide and be bound by all of the terms of the Note and Deed of Trust, all as though the Note and Deed of Trust had been made, executed and delivered by the Purchaser, [including by way of illustration and not limitation Section _____  of the Deed of Trust].  A default by Maker or the Purchaser under this Agreement shall be deemed an Event of Default under the Deed of Trust.  


2.
Execution of Documents.  The Purchaser agrees to execute UCC Financing Statements, in such form as approved by Holder.


3.
Purchaser's Representations, Warranties and Covenants.  Purchaser represents, warrants and covenants to Holder:



a.
The Deed of Trust is a valid first lien on the Property for the full unpaid amount of the Loan and other amounts as stated in the Deed of Trust;



b.
There are no defenses, offsets or counterclaims to the Note, the Deed of Trust or the Purchase Agreement;



c.
All provisions of the Note and Deed of Trust are in full force and effect;



d.
Purchaser is a _______________, duly organized, validly existing and in good standing in the State of _______________.  Purchaser has all requisite power and authority to carry on its business as it is now being conducted and to own, lease or operate its properties and assets as and in the places where such business is now conducted, leased or operated;



e.
The execution, delivery and performance of this Agreement by the Purchaser: (i) is within the powers of the Purchaser; (ii) has been duly authorized by all necessary action; and (iii) does not (a) require any consent or approval of any other entity, or (b) violate any provision of any law, rule, regulation, order, writ, judgment, decree or award to which Purchaser is a party, or which is presently in effect and applicable to Purchaser, or (c) violate any instrument or document to which Purchaser is a party or require the consent of any other party to such document or instrument; and


4.
Maker's Representations and Warranties.  Maker represents and warrants to Holder:



a.
There are no defaults by Maker or Holder under the provisions of the Note and Deed of Trust;



b.
There are no defenses, offsets or counterclaims to the Note and Deed of Trust; and



c.
All provisions of the Note and Deed of Trust are in full force and effect.


5.
Consent to Transfer.  Holder consents to the transfer of the Property to the Purchaser and to the payment and performance by the Purchaser of the obligations of Maker under the Note and Deed of Trust, in accordance with the terms of this Agreement.  Holder's consent to the transfer of the Property to the Purchaser is not intended to be and shall not be construed as a consent to any subsequent transfer, nor a waiver, as to any future transfer, of any provisions of the Note and Deed of Trust which limit the transferability of the Property or any interest therein.


6.
No Modification.  This Agreement shall not modify the terms or provisions of the Note, the Deed of Trust or otherwise constitute a substitution, novation or exception thereof, and all such documents shall remain unmodified and in full force and effect in accordance with their terms.  Maker shall not be released of its obligations under the Note and Deed of Trust.


7.
No Impairment of Lien.  All of the Property described in the Deed of Trust shall remain subject to the lien, charge, or encumbrance of such Deed of Trust, and nothing in this Agreement shall affect the lien of the Deed of Trust on the Property or the priority of such liens over any other liens, charges, encumbrances or conveyances.


8.
Costs.  Maker and the Purchaser agree to pay all reasonable attorneys' fees incurred by Holder in connection with Holder's consent to and approval of the transfer of the Property to Purchaser, costs of recording and filing this Agreement and any other documents executed in connection with this Agreement, and the costs of a lender's policy of title insurance, insuring the lien of the Deed of Trust, as assigned to the Purchaser, as a first lien on the Property, in form acceptable to Holder.


9.
Counterparts.  This Agreement may be signed in any number of counterparts required for the convenience of the parties, all of which when taken together shall form one and the same Agreement.


10.
Captions and Headings.  Captions and headings of the various sections of this Agreement are for convenience only and are not to be construed as confining or limiting in any way the scope or intent of the provisions hereof.


11.
Governing Law.  This Agreement is made and executed under and in all respects is to be governed and construed under the laws of the state in which the Property is located.


12.
Severability.  If any provision of this Agreement is adjudicated to be invalid, illegal or unenforceable, in whole or in part, it will be deemed omitted to that extent and all other provisions of this Agreement will remain in full force and effect.


13.
Successors and Assigns.  Subject to the limitations on transfer in the Note and Deed of Trust, this Agreement shall be binding upon and inure to the benefit of the parties and their respective heirs, legal representatives, successors and assigns.


IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first set forth above.


MAKER:
______________________________, a _______________



By 




Its 


PURCHASER:
______________________________, a _______________



By 




Its 


HOLDER:
_____________________________, a _______________



By 




Its 

EXHIBIT:

A
Legal Description

[ACKNOWLEDGEMENTS]


EXHIBIT A


LEGAL DESCRIPTION
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