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This sample Convertible Promissory Note Purchase Agreement has been provided by MaRS Discovery District for informational purposes only and does not constitute advertising, a solicitation, or legal advice.  Neither the transmission of this sample Convertible Promissory Note Purchase Agreement nor the transmission of any information contained in this website is intended to create, and receipt hereof or thereof does not constitute formation of, a lawyer-client relationship.  Internet subscribers and online readers should not rely upon this sample Convertible Promissory Note Purchase Agreement or the information contained in this website for any purpose without seeking legal advice from a qualified lawyer practicing in the reader’s province.  


The information contained in this website is provided only as general information and may or may not reflect the most current legal developments; accordingly, information on this website is not promised or guaranteed to be correct or complete.  MaRS Discovery District expressly disclaims all liability in respect to actions taken or not taken based on any or all the contents of this website.

[COMPANY NAME]
CONVERTIBLE PROMISSORY NOTE PURCHASE AGREEMENT

This Convertible Promissory Note Purchase Agreement (the “Agreement”) is made as of __________, 2013 (the “Effective Date”) by and among [Company Name], a corporation incorporated under the [laws of the Province of Ontario or the Federal laws of Canada] (the “Company”), and the persons and entities named on the Schedule of Purchasers attached hereto (individually, a “Purchaser” and collectively, the “Purchasers”).

Recital

To provide the Company with additional resources to conduct its business, the Purchasers are willing to loan to the Company in one or more disbursements up to an aggregate amount of $________, subject to the conditions specified herein.

Agreement

Now, Therefore, in consideration of the foregoing, and the representations, warranties, covenants and conditions set forth below, the Company and each Purchaser, intending to be legally bound, hereby agree as follows:

1. Amount and Terms of the Loan
1.1 The Loan.  Subject to the terms of this Agreement, each Purchaser agrees to lend to the Company at the Closing (as hereinafter defined) the amount set forth opposite such Purchaser’s name on the Schedule of Purchasers attached to this Agreement (each, a “Loan Amount”) against the issuance and delivery by the Company of a convertible promissory note for such amount, in substantially the form attached hereto as Exhibit A (each, a “Note” and collectively, the “Notes”).

1.2 Repayment.  The Purchasers and the Company hereby agree that as among the Purchasers, the Notes (and all amounts payable thereunder) shall rank pari passu with each other (being the same level of priority and rateably based on the Purchasers’ respective Principal Amounts) and the indebtedness thereunder shall rank and be repaid at all times on such pari passu basis.
2. Closing and Delivery
2.1 Closing.  The closing of the sale and purchase of the Notes (the “Closing”) shall be held on the Effective Date, or at such other time as the Company and Purchasers may mutually agree (such date is hereinafter referred to as the “Closing Date”).

2.2 Subsequent Sales of Notes.  At any time on or before the _____
 day following the Closing, the Company may sell Notes representing up to the balance of the authorized principal amount not sold at the Closing (the “Additional Purchasers”).  All such sales made at any additional closings (each an “Additional Closing”) shall be made on the terms and conditions set forth in this Agreement and (i) the representations and warranties of the Company set forth in Section 3 hereof shall speak as of the Closing and the Company shall have no obligation to update any disclosure related thereto, and (ii) the representations and warranties of the Additional Purchasers in Section 4 hereof shall speak as of such Additional Closing.  This Agreement, including without limitation, the Schedule of Purchasers, may be amended by the Company without the consent of Purchasers to include any Additional Purchasers upon the execution by such Additional Purchasers of a counterpart signature page hereto.  Any Notes sold pursuant to this Section 2.2 shall be deemed to be “Notes,” for all purposes under this Agreement and any Additional Purchasers thereof shall be deemed to be “Purchasers” for all purposes under this Agreement.

2.3 Delivery.  At the Closing and each Additional Closing (i) each Purchaser shall deliver to the Company a cheque or wire transfer funds in the amount of such Purchaser’s Loan Amount; and (ii) the Company shall issue and deliver to each Purchaser a Note in favor of such Purchaser payable in the principal amount of such Purchaser’s Loan Amount.

3. Representations, Warranties the Company
The Company hereby represents and warrants to each Purchaser as of the Closing as follows:

3.1 Organization, Good Standing and Qualification.  The Company is a corporation duly organized and validly existing under the laws of its jurisdiction of incorporation and has all corporate power and corporate authority required to carry on its business as presently conducted and as presently proposed to be conducted.

3.2 Corporate Power.  The Company has all requisite corporate power to execute and deliver this Agreement, to issue each Note (collectively, the “Loan Documents”) and to carry out and perform its obligations under the terms of the Loan Documents.  

3.3 Authorization.  All corporate action on the part of the Company, its directors and its shareholders necessary for the authorization of the Loan Documents and the execution, delivery and performance of all obligations of the Company under the Loan Documents, including the issuance and delivery of the Notes and the reservation of the equity securities issuable upon conversion of the Notes (collectively, the “Conversion Securities”) has been taken or will be taken prior to the issuance of such Conversion Securities.  The Loan Documents, when executed and delivered by the Company, shall constitute valid and binding obligations of the Company enforceable in accordance with their terms, subject to laws of general application relating to bankruptcy, insolvency, the relief of debtors and, with respect to rights to indemnity, subject to applicable Canadian securities laws.  The Conversion Securities, when issued in compliance with the provisions of the Loan Documents will be validly issued, fully paid and nonassessable and free of any liens or encumbrances and issued in compliance with all applicable  Canadian securities laws.

3.4 Governmental Consents.  All consents, approvals, orders, or authorizations of, or registrations, qualifications, designations, declarations, or filings with, any governmental authority, required on the part of the Company in connection with the valid execution and delivery of this Agreement, the offer, sale or issuance of the Notes and the Conversion Securities issuable upon conversion of the Notes or the consummation of any other transaction contemplated hereby shall have been obtained and will be effective at such time as required by such governmental authority. 

3.5 Compliance with Laws.  To its knowledge, the Company is not in violation of any applicable statute, rule, regulation, order or restriction of any domestic or foreign government or any instrumentality or agency thereof in respect of the conduct of its business or the ownership of its properties, which violation would materially and adversely affect the business, assets, liabilities, financial condition or operations of the Company.  

3.6 Compliance with Other Instruments.  The Company is not in violation or default of any term of its articles of incorporation or bylaws, or of any provision of any mortgage, indenture or contract to which it is a party and by which it is bound or of any judgment, decree, order or writ, other than such violations that would not individually or in the aggregate have a material adverse effect on the Company. The execution, delivery and performance of the Loan Documents, and the consummation of the transactions contemplated by the Loan Documents will not result in any such violation or be in conflict with, or constitute, with or without the passage of time and giving of notice, either a default under any such provision, instrument, judgment, decree, order or writ or an event that results in the creation of any lien, charge or encumbrance upon any assets of the Company or the suspension, revocation, impairment, forfeiture, or nonrenewal of any material permit, license, authorization or approval applicable to the Company, its business or operations or any of its assets or properties.  The sale of the Notes and the subsequent issuance of the Conversion Securities are not and will not be subject to any preemptive rights or rights of first refusal that have not been properly waived or complied with.

3.7 Offering.   Assuming the accuracy of the representations and warranties of the Purchasers contained in Section 4 hereof and subject to filings pursuant to applicable Canadian securities laws, if any, the offer, issue, and sale of the Notes and the Conversion Securities (collectively, the “Securities”) to be issued pursuant to and in conformity with this Agreement, will be issued in compliance with all applicable Canadian securities laws.   
3.8 Use of Proceeds.  The Company shall use the proceeds of sale and issuance of the Notes for the operations of its business, and not for any personal, family or household purpose. 
4. Representations and Warranties of the Purchasers
4.1 Authorization.  Each Purchaser has full power and authority to enter into the Loan Documents to which it is a party.  The Loan Documents to which such Purchaser is a party, when executed and delivered by the Purchaser, will constitute valid and legally binding obligations of the Purchaser, enforceable in accordance with their terms, except (a) as limited by applicable bankruptcy, insolvency, reorganization, moratorium, fraudulent conveyance, and any other laws of general application relating to or affecting the enforcement of creditors’ rights generally, or (b)  for the effect of rules of law governing the availability of equitable remedies.
4.2 Purchase Entirely for Own Account.  Each Purchaser hereby confirms that the Securities to be acquired by the Purchaser will be acquired for investment as principal for the Purchaser’s own account, not as a nominee or agent, and not with a view to the resale or distribution of any part thereof, and that the Purchaser has no present intention of selling, granting any participation in, or otherwise distributing the same.  By executing this Agreement, each Purchaser further represents that the Purchaser does not presently have any contract, undertaking, agreement or arrangement with any person to sell, transfer or grant participations to such person or to any third person, with respect to any of the Securities.  If other than an individual, each Purchaser also represents it has not been organized for the specific purpose of acquiring the Securities.
4.3 Disclosure of Information. Each Purchaser has had an opportunity to discuss the Company’s business, management, financial affairs and the terms and conditions of the offering of the Securities with the Company’s management.  Nothing in this Section 4, including the foregoing sentence, limits or modifies the representations and warranties of the Company in Section 3 of this Agreement or the right of the Purchasers to rely thereon. 

4.4 Registered Securities.  Each Purchaser understands that the Securities are being issued to it upon an exemption from the registration and prospectus requirements applicable under Canadian securities laws and that there are restrictions imposed on the Purchaser and the Securities which limit the Purchaser’s ability to resell the Securities in Canada.  The Purchaser acknowledges that the Company has no obligation to qualify the Securities.  The Purchaser further acknowledges that if an exemption from qualification is available, it may be conditioned on various requirements including, but not limited to, the time and manner of sale, the holding period for the Securities, and on requirements relating to the Company which are outside of the Purchaser’s control, and which the Company is under no obligation and may not be able to satisfy.
4.5 No Public Market.  Each Purchaser understands that no public market now exists for the Securities, and that the Company has made no assurances that a public market will ever exist for the Securities.
4.6 Legends.  Each Purchaser understands that the Notes and any securities issued in respect of or exchange for the Notes, may bear any one or more of the following legends:  (a) any legend set forth in, or required by, the other Loan Documents; (b) any legend required by the securities laws applicable in Canada or the United States to the extent such laws are applicable to the Notes represented by the certificate so legended; and (c) the following legend:
“UNLESS PERMITTED UNDER SECURITIES LEGISLATION, THE HOLDER OF THE SECURITIES SHALL NOT TRADE THE SECURITIES BEFORE THE DATE THAT IS 4 MONTHS AND A DAY AFTER THE LATER OF (i)________, 2013, AND (ii) THE DATE THE ISSUER BECAME A REPORTING ISSUER IN ANY PROVINCE OR TERRITORY.

4.7 Accredited Investor.  Each Purchaser represents that it is an “accredited investor”
 as that term is defined in National Instrument 45-106 (Prospectus and Registration Exemptions), made under Canadian securities law. Each Purchaser acknowledges that the Securities have not been receipted under any Canadian securities laws and that the contemplated sale is being made in reliance on a private placement exemption to accredited investors. Each Purchaser is an investor in securities of companies in the development stage and acknowledges that it is able to fend for itself, can bear the economic risk of its investment, and has such knowledge and experience in financial or business matters that it is capable of evaluating the merits and risks of the investment in the Securities.
4.8 No General Solicitation.  No Purchaser or any of its officers, directors, employees, agents, shareholders or partners has either directly or indirectly, including through a broker or finder (a) engaged in any general solicitation with respect to the offer and sale of the Securities, or (b) published any advertisement in connection with the offer and sale of the Securities.
4.9 Residence.  The office of each Purchaser in which its principal place of business is identified is the address set forth in this Agreement.

5. Miscellaneous
5.1 Binding Agreement.  The terms and conditions of this Agreement shall inure to the benefit of and be binding upon the respective successors and assigns of the parties.  Nothing in this Agreement, expressed or implied, is intended to confer upon any third party any rights, remedies, obligations, or liabilities under or by reason of this Agreement, except as expressly provided in this Agreement.

5.2 Governing Law.  This Agreement shall be governed by the laws of the Province of Ontario and the federal laws applicable therein.
5.3 Counterparts.  This Agreement may be executed in two or more counterparts, each of which shall be deemed an original, but all of which together shall constitute one and the same instrument.

5.4 Titles and Subtitles.  The titles and subtitles used in this Agreement are used for convenience only and are not to be considered in construing or interpreting this Agreement.

5.5 Notices.  All notices required or permitted hereunder shall be in writing and shall be deemed effectively given: (a) upon personal delivery to the party to be notified, (b) when sent by confirmed electronic mail or facsimile if sent during normal business hours of the recipient, if not, then on the next business day, (c) five days after having been sent by registered or certified mail, return receipt requested, postage prepaid, or (d) one day after deposit with a nationally recognized overnight courier, specifying next day delivery, with written verification of receipt.  All communications shall be sent to the Company at the address on the signature page below, and to Purchaser at the addresses set forth on the Schedule of Purchasers attached hereto or at such other addresses as the Company or Purchaser may designate by 10 days advance written notice to the other parties hereto.

5.6 Modification; Waiver.  No modification or waiver of any provision of this Agreement or consent to departure therefrom shall be effective only upon the written consent of the Company and the holders of the Notes representing a majority of the aggregate principal amount of all Notes then outstanding (the “Requisite Holders”).  Any provision of the Notes may be amended or waived by the written consent of the Company and the Requisite Holders.

5.7 Expenses.  The Company and each Purchaser shall each bear its respective expenses and legal fees incurred with respect to this Agreement and the transactions contemplated herein.
5.8 Delays or Omissions.  It is agreed that no delay or omission to exercise any right, power or remedy accruing to each Purchaser, upon any breach or default of the Company under the Loan Documents shall impair any such right, power or remedy, nor shall it be construed to be a waiver of any such breach or default, or any acquiescence therein, or of or in any similar breach or default thereafter occurring; nor shall any waiver of any single breach or default be deemed a waiver of any other breach or default theretofore or thereafter occurring.  It is further agreed that any waiver, permit, consent or approval of any kind or character by Purchaser of any breach or default under this Agreement, or any waiver by any Purchaser of any provisions or conditions of this Agreement must be in writing and shall be effective only to the extent specifically set forth in writing and that all remedies, either under this Agreement, or by law or otherwise afforded to the Purchaser, shall be cumulative and not alternative.

5.9 Entire Agreement.  This Agreement and the Exhibits hereto constitute the full and entire understanding and agreement between the parties with regard to the subjects hereof and no party shall be liable or bound to any other party in any manner by any representations, warranties, covenants and agreements except as specifically set forth herein.

[signature page follows]

In Witness Whereof, the parties have executed this Convertible Promissory Note Purchase Agreement as of the date first written above.

Company:

[COMPANY NAME]
By:

Name:


Title:



Address:

In Witness Whereof, the parties have executed this Convertible Promissory Note Purchase Agreement as of the date first written above.

PURCHASER:

(Entity name, if applicable)

By:

Name:


Title:



Address:

SCHEDULE OF PURCHASERS

	Name and Address
	
Loan Amount

	[●]
	[●]

	
	
	

	
	
	

	
	
	

	
	
	

	
	
	


Exhibit A

Form of Convertible Promissory Note

� Note: Typically this would be 180 days or fewer from the initial Closing.


� If the purchaser is not an accredited investor, then consult with legal counsel to check whether investor may qualify to purchase the Notes under another prospectus exemption.
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